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In the Court of Appeals of the District of Columbia. 


No. 2597. 

William B. Hibbs, &c., Appellant, 

vs. 

Fred Beall. 


a Supreme Court of the District of Columbia. 

At Law. No. 53472. 

William B. TTibbs, Doing Business under the Firm Name and Style 

of W. B. Hibbs & Company, Plaintiff, 

vs. 

Fred Beall, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed April 1, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53472. 

William B. Hibbs and Clarence Moore, Doing Business under the 
Firm Name and Style of W. B. Hibbs & Company, Plaintiffs, 

vs. 

Fred Beall, Defendant. 

The plaintiffs sue the defendant for money payable by the de¬ 
fendant to the plaintiffs for goods sold and delivered by the plaintiffs 
to the defendant: and for work done and materials provided bv the 
plaintiffs for the defendant at his request; and for money lent by 
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the plaintiffs to the defendant; and for money paid by the plaintiffs 
for the use of the defendant; and for money found to he due from 
the defendant to the plaintiffs on accounts stated between them. 
And the plaintiffs claim the sum of Seven hundred and ninety-nine 
dollars and twenty cents ($799.20), with interest from the 16th day 
of Octol>er, 1909, according to the particulars of demand hereto an¬ 
nexed. 

CHARLES L. FRA I LEY, 

A. S. WORTHINGTON, 

Attorneys for Plaintiffs. 

Particulars of Demand. 

To amount of proceeds of sale of Douglas Copper 

2 Mining Company stock, erroneously paid to de¬ 
fendant and due plaintiffs from defendant. $799.20 

With interest from the 16th dav of October, 1909. 

Plea. 

Filed April 24, 1911. 

***** * j|e 

Comes now the said defendant by his attorney, and defends the 
wrong, and injury, when, etc., and for plea to the said declaration 
says that he never undertook, or promised in the manner, or form of 
which the plaintiffs in their said declaration have complained of him, 
and he denies each, every, and all the allegations contained in said 
declaration, and of this he puts himself on the country. 

GEORGE H. MACDONALD, 

Attorney for Defendant. 

Joinder of Issue. 

Filed November 20, 1911. 

******* 

The plaintiff joins issue on the plea of the defendant in the 
above entitled cause. 

A. S. WORTHINGTON, 
CHARLES L. FRA I LEY, 

Attorneys for Plaintiff. 

3 Supreme Court of the District of Columbia. 

Thursday, June 5th, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 

******* 

Comes now the plaintiff Wm. B. Hibbs, by his attorney Mr. Charles 
L. Frailey, and suggests to the Court the death of Mr. Clarence 
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Moore, and moves for leave to prosecute as the surviving member of 
the firm aforesaid which is granted and so ordered, without objection 
from defendant’s attorney. 


Mem orandum . 

June 10, 1913.—Verdict for Defendant. 

Supreme Court of the District of Columbia. 

Thursday, June 19th, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice, presiding. 

******* 

Upon consideration of the motion for a new trial filed herein, it is 
ordered that said motion be and the same is hereby overruled and 
judgment on verdict is ordered. Wherefore, it is considered that the 
plaintiff take nothing by this action, that the defendant go hence 
without day, be for nothing held and recover of plaintiff his costs 
of defense to be taxed by the clerk and have execution thereof. 
4 From the foregoing judgment plaintiff by its attorney in 

open court, notes an appeal to the Court of Appeals, where¬ 
upon, the penalty of a bond for costs is hereby fixed in the sum of 
One Hundred Dollars, ($100.00) with leave to deposit the sum of 
Fifty Dollars ($50.00), with the Clerk, in lieu thereof. 

Time to file transcript is hereby extended to and including the 
15th day of September, 1913. 

Memoranda. 


June 30. 1913.—Appeal bond approved and filed. 

July 18, 1913—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Tuesday, August 19, 1913. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

******* 

The Court having this day signed the bill of exceptions heretofore 
submitted herein, now orders the same of record as of the time of the 
noting thereof at the trial. 

5 Bill of Exceptions. 

Filed August 19, 1913. 

******* 

Be it remembered that at the trial of the issues joined in the above 
entitled cause before the Hon. Daniel Thew V right, Associate Jus-’ 
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tic*e of the Supreme Court of the District of Columbia, and a jury 
regularly impaneled and sworn to try the issues joined between the 
plaintiff and the defendant, the plaintiff, to maintain the issues on its 
part joined, produced as a witness Henry E. Ridenour, who gave 
testimony tending to show that he is the margin clerk for W. B. 
Hibbs A: Company, and was such in 1909, and has been in the stock 
brokerage business lifteen or eighteen years; that in September, 1909, 
the defendant, over the telephone, asked the witness for a quotation 
on Douglass Mining or Douglass Copper, and that witness quoted 
Douglass Copper, being the only stock that witness knew that could 
he quoted and the only stock of that name traded in on any ex¬ 
change. Witness quoted it at below one, and the defendant gave an 
order to sell <S00 Douglass at 1-1/16. Witness wrote the order on an 
order pad, which is in the words and figures following: 


“No. 45. C. 

To W. B. Hibbs & Company: 

Sell for my account and risk 800 Dougin . # . 1- 1/16 

G. T. C. 10/15 


FRED BEALL. 


Date 9/22. #624. F. F. W. Time 12:35 p. 


yy 


0 This order refreshed witness’s recollection as to the date of 

the telephone conversation. Witness gave the order to the 
telegraph operator, and it was then filed away in the business of the 
day on which the order was executed, and said order is the original 
entry of the transaction. The order was executed on the 15th day of 
October, 1909, and was sent in on the 22nd day of September. The 
circle around the figures 10/15 was put there by the telegraph oper¬ 
ator. The words “G. T. C.” mean “good until canceled,” and are in 
the witness’s handwriting, as are also the words “Fred Beall.” Wit¬ 
ness never heard of any stock with the word “Douglass” on it, or of 
any Douglass stock except Douglass Copper Mining Company, that 
was sold on any exchange. As margin clerk, it was witness’s duty to 
take orders that came over the telephone, or otherwise, and if a per¬ 
son known to witness gave an order over the telephone, the custom 
was to accept the order. Thereupon the following question was pro¬ 
pounded to the witness: 

“When a person who is not known to Hibbs & Company gives an 
order in person, what is your custom, and what do you do with re¬ 
spect to either taking his order without receiving the stock, or do you 
demand the stock of him?” 

To which question the defendant, by his counsel, objected, and the 
Court sustained the objection; to the sustaining of said objection and 
the exclusion of the answer to said question the plaintiff, by its coun¬ 
sel, then and there excepted. 

On cross examination the witness testified that there were two 
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counters in the Hibbs Building, a cash counter and an order 
7 counter >vhere customers come, and that he waited at that 
counter; that he had seen the defendant in the case at de¬ 
fendant’s office a few days before the transaction but had never seen 
him before that; that at the time witness took the order referred to 
lie called the attention of Mr. Spaid to it, who was in the front office 
at the cash counter and that this took place a minute or a minute and 
a half after he took the order. Mr. Spaid said he knew Mr. Beall 
and Mr. Spaid is the only one witness spoke to. 

On re-direct examination witness testified that when he saw de¬ 
fendant, after the mistake had been discovered, he told defendant that 
plaintiff* had sold one stock and defendant had delivered another, 
and the plaintiff wished, on return of the stock to defendant, to re¬ 
ceive the money which had been paid defendant; to which defend¬ 
ant replied he was acting for a client and had nothing to do with it; 
that he had received no compensation, and that his client was a Mr. 
Cockrell. Witness said when he went to see Mr. Beall he did not 
have the stock with him; that he did not any subsequent date take the 
stock with him and tender it to defendant; that at the time the tele¬ 
phone order was given to sell the Douglass stock nothing was said by 
Beall about any other person than himself or that he was acting for 
anybody. 

Thereupon the plaintiff, to further maintain the issues on its part 
joined, produced as a witness Kilbourne W. Heasley, who gave 
evidence tending to show that he is a telegraph operator for Hibbs & 
Company and has been such six and a half years. Witness was here 
shown plaintiff’s exhibit No. 1, and he stated that he telegraphed it 
to New York; that there was no other memorandum of the 
<S telegram except the order, being Plaintiff’s Exhibit No. 1; 

that he sent it over the private wire of the plaintiff to New 
York; that he telegraphed to sell 800 Douglass at 1-1/16 to S. B. 
Chapin & Company, plaintiff’s New York correspondents; that he 
sent it on the day of the order, to-wit, September 22, 1909, and that 
the witness put the ring around the figures 10/15 signifying that the 
order had been executed on that day—October 15th, and that the 
figures 12:35 p. — means the time of the day that the order was tele¬ 
graphed to New York. Witness here identified plaintiff’s exhibit 
No. 2, which is in the words and figures following, to-wit: 

Private Telegraph Line, 

W. B. Hibbs & Co., Bankers and Brokers, L419 F Street. 

1131. j 

To-: 

S. 800 Douglass. 1-1/16 

799.80 

O. X. 

FRED BEALL, 

624 F N. wr 
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Witness stated that said exhibit Xo. 2 was in his handwriting and 
that he wrote it as he received it over the wire from New York; that 
the big letter “S” on the top line, ‘800 Douglass, 1-1/16” means they 
had sold 800 at 1-1/16. “S” signifies sold and the words “O. X.” is 

Chapin & Company’s private signal. The private signal for Ilibbs & 
Company is “G. O.” The witness wrote the words “Fred Beall, 624 
F X. AY. on Exhibit Xo. 2. Said Exhibits Xos. 1 and 2 were duly 
offered in evidence and read to the .jury. Witness thereupon iden¬ 
tified Plaintiff's Exhibit Xo. 3 (hereinafter referred to) and 

9 stated he received it over the wire and typewrote the same as 
he received it, and that it was a telegram received from 

Chapin A Company and that “Horne” is the assistant chief operator 
of that firm. Thereupon the witness identified Plaintiff’s Exhibit 
Xo. 4 (hereinafter referred to) as a telegram, the contents of which 
he sent over the wire to Chapin & Company at the time, marked in 
figures on the top of the same, which figures are in witness’s hand¬ 
writing. YVitness thereupon identified Plaintiff’s Exhibit Xo. 5 
(hereinafter referred to) which exhibit witness typewrote himself 
upon receipt of the same over the wire from Chapin & Company. 
Thereupon witness identified plaintiff’s Exhibit Xo. 6. (hereinafter 
referred to) and stated that he received the typewritten part from 
Chapin A Company over the telegraph wire and sent the answer 
thereto appearing on said exhibit in handwriting—which is the 
handwriting of a Mr. Carter—and that the figures 11 :08 a are in the 
witness’s handwriting. Thereupon witness identified Plaintiff’s Ex¬ 
hibit Xo. 7 (hereinafter referred to) and stated that he sent the con¬ 
tents thereof over the wire to Xew York, and that the figures on the 
back thereof are in the witness’s handwriting. 

On cross-examination the witness stated that Exhibit Xo. 2 was the 
telegram received from Chapin when they sold the stock, and he sent 
the message to sell from the order which is Plaintiff’s Exhibit Xo. 1. 
That Plaintiff’s Exhibit Xo. 2 was partly from the wire and partly 
from the order, the name being taken from the order and put on the 
slip; that the “S 800 at 1-1/16” was made out from the wire. The 
witness then rings twice and puts the date on and the custom- 

10 ers’ name at the bottom and that witness telegraphed from the 
order, being Plaintiff’s Exhibit Xo. 1, the words “Sell 800 at 

1-1 16, G. T. C." and that that was done on September 22nd. 


Thereupon the plaintiff, to further maintain the issues on its part 
joined, produced as a witness Albert S. Carter, who gave evidence 
tending to show that he is bookkeeper for YV. B. Ilibbs A Company, 
and has been such for over eight years; that he knew of the trans¬ 
action in controversy because he was taking the place of Mr. Spaid, 
the cashier—now a partner—and that in the course of business there 
was a bill sent over to him from the book-keeping department for 
Fred Beall, notation, sale 800 Douglass at 1-1/16, he believed. The 
amount of the bill he had forgotten. The bill came over on Satur¬ 
day morning and later in the morning, about 11 o’clock, a young 
man came to the window with a letter from the defendant. The let- 
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ter was then identified and was offered in evidence, marked Plaintiffs’ 
Exhibit No. 8, and is in the words and figures following, to-wit: 

“Fred Beall, Attorney and Counselor at Law, 624 F Street N. W., 

Washington, D. C. 

October 16, 1909. 

Messrs. W. B. Hibbs & Co., Hibbs Building, Washington, D. C. 

Gentlemen: I am in receipt of yours of the 15th inst. notifying 
me of the sale of 800 shares of Douglass mining stock at 1-1/16, for 
which please accept thanks. I herewith hand you the stock by Mr. 
William Ilenrv, and will thank you to send by Mr. Henrv your 

t J 7 %J %J 

check for the net proceeds of sale. 

Yours truly, FRED BEALL.” 

11 Thereupon witness wrote out a check for $799.20. The 

signature to said check, W. B. Hibbs & Company, was signed 
by Mr. Hibbs, and the second signature, W. W. Spaid, was signed 
by said Spaid, the body of the check being in the handwriting 
of the witness; that the witness handed to the gentleman presenting 
the letter, being Exhibit No. 8, the check, the said gentleman hand¬ 
ing the witness the right number of shares of stock. 

Thereupon the plaintiff offered in evidence Plaintiff’s Exhibit No. 
9, which is in the words and figures following, to-wit: 

“W. B. Hibbs & Company, Hibbs Building, Washington D. C. 


October 15 tii, 1909 

Fred Beal, Esq., 624 F St. N. W., City. 

“Dear Sir: We have this day for your account and risk, accord¬ 
ing to the rules of the exchange where order is executed: 

Bought: 

Sold 800 Douglass Mining. 1-1/16 

Yours truly, W. B. HIBBS & CO.” 


Thereupon defendant, through his counsel, admitted that the de¬ 
fendant received plaintiff’s exhibit No. 9, and also the check re¬ 
ferred to, which was marked Plaintiff’s Exhibit No. 10, and reads as 
follows: 


12 (Plaintiff’s Exhibit No. 10.) 

No. 28363. Washington, D. C., Oct. 16, 1909. 

“W. B. Pay to the order of Fred Beall $799.20 Seven Hundred 
Hibbs and Ninety-nine & 20/100 Dollars. 

& Co. 

To the Riggs National Bank, Washington, D. C. 

W. B. HIBBS & CO. 

W. W. SPAID, Cashierr 
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Endorsed: Fred Beall. Columbia National Bank, Washington, 
D. C., Oct. 18, 1909. All prior endorsements guaranteed.” 

Thereupon witness stated that he had no knowledge of any Doug¬ 
lass stock other than the Douglass Copper Mining Company, or of 
any Douglass stock traded in on any exchange except the Douglass 
Copper Company; that when the stock was handed to him by Mr. 
Henry referred to in the letter—Plaintiffs Exhibit No. 8—witness 
was very busy, it being Saturday, a short day, and they had to press 
the work into about three hours, from nine to twelve. The witness 
looked at the endorsement on the back of the stock, which was in 
proper shape; that he had never seen a certificate of Douglass Copper 
stock; that he knew plaintiff had had transaction with Mr. Beall, 
the defendant, and the transaction in this instance was not very 
large, the sum represented by the check not being a large amount in 
plaintiffs business, so witness issued the check in good faith, suppos¬ 
ing the stock was the right stock; that he saw upon the stock the 
word “Douglass;” that thereafter the stock was put in the drawer and, 
in the course of business, was shipped to New York to make de¬ 
liveries against the stock they sold; that there was a receipt of the 
stock from Chapin & Company which should be in the form of a 
telegram, acknowledging such receipt; that the telegram— 

13 being Plaintiff's Exhibit N o. 5—was the telegram referred to 
by the witness, as far as he knew. 

%j 

Thereupon plaintiff, through his counsel, offered said plaintiff- 
Exhibit No. 5 in evidence, the said exhibit reading as follows: 

“Received 3,000 Tobacco 4’s. 2 Colo. Ind. 5’s. 50 Twin City 25 
U. S. S. pr. 25 Sugar pr. 12 S. R. pr. 12 American Snuff pr. 12 Erie 
First pr. 30 Tob. pr. 12 Gen. Chem. pr. 6 U. S. S. common, 800 
Douglas-, 10 R. I. common and 30 American Can common. 

O. XT 

That said offer was made on the ground that, so far as plaintiff 
was aware, the stock was received by Chapin & Company, which was 
all that was necessary to prove as a basis for the action of the plain¬ 
tiff. Thereupon the defendant, by his counsel, objected, and the 
Court sustained the objection, excluding said Plaintiff’s Exhibit No. 
5, to which ruling of the court in sustaining .-aid objection and ex¬ 
cluding said evidence, the plaintiff, by its counsel, then and there 
duly excepted. 

Witness thereupon stated that two or three days after the mistake 

had been made—it was on Tuesday to the best of his recollection_ 

he received a communication from Mr. Caverly which caused witness 
to investigate the stock which had been shipped to New York. To 
the best of witness’s recollection this was the 20th of October. 

Thereupon witness identified plaintiff’s Exhibit No. 7 and stated 
that the letters “G. O.” at the bottom thereof were in his handwriting 
and that the body of the telegram was written by him and that wit¬ 
ness had that sent over the New York wire by Mr. Heasley. 

Thereupon the plaintiff offered said plaintiff’s Exhibit No. 

14 7 in evidence for the purpose of showing that the witness in¬ 
vestigated the matter in New York and asked them in New 7 
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York to look into the question of what stock they had received, to 
which offer the defendant then and there objected, and the court sus¬ 
tained the objection and excluded said exhibit, to which ruling of the 
court, sustaining said objection and excluding said evidence, plain¬ 
tiff then and there duly excepted. The said Exhibit No. 7 reads as 
follows: 

“Private Telegraph Line, 

W. B. Hibbs & Company, Hibbs Building, Washington, D. C. 

0. X.: 

On Oct. 15th you sold for us 800 Douglass Copper, we find the 
stock to be Douglass Mining, which we think is a different company. 
We shipped this stock to you on the 16th and we notice that you 
have put the stock through on the statement. We think however 
there is an error on this, and would ask you to investigate and advise 
us promptly. 

G. 0.” 

Thereupon witness stated he received a reply to plaintiff’s Exhibit 
No. 7 which was communicated to him and is contained in plaintiff’s 
Exhibit No. 6, and that the handwriting, including the words “G. 0.” 
at the bottom of plaintiff’s exhibit No. 6, was written by him. 

Whereupon the plaintiff offered in evidence said plaintiff’s exhibit 
No. 6, which reads as follows: 

“Private Telegraph Line, 

W. B. Hibbs & Company, Hibbs Building, Washington, I). C. 

Full name of stock you sold is ‘Douglass Copper Mining Co., of 
Mexicflo.’ How does this compare with ctfs.” 

O. X.- 

15 The stock we shipped you was 800 Douglass Mining Co. 

which is a gold mine. 

G. 0 .” 

To which offer the defendant, by his counsel, objected and the 
Court sustained said objection and excluded said evidence, to which 
ruling of the court in sustaining said objection and excluding said 
evidence the plaintiff, by its counsel, then and there excepted. 

The witness thereupon stated that the date of these telegrams was 
Octol>er 20th. After the receipt and sending of these various tele¬ 
grams the witness wrote a letter to the defendant, dated October 20, 
1909, signed W. B. Hibbs & Company, by witness, to which a reply 
was written by defendant. The said two letters were offered in evi¬ 
dence, read to the jury, and are as follows: 


2—2597a 
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“A\ . B. Hibbs A Company, Hibbs Building, Washington, D. C. 


Fred Beall, Esq., 624 F St. N. W., 


Oct. 20th, 1909. 
Washington, D. C. 


Dear Sir: On Oct. 15th we sold for you 800 Douglass Copper at 
1-1/16, on the 16th, you delivered to us 800 Douglass Mining a stock 
which is not quoted on any of the Exchanges and has no value. 

Through an oversight we paid you for this stock the amount of the 
Douglass Copper. \\ e are having the certificates returned from 
New York and will deliver them to you tomorrow, and would re¬ 
quest that you hand the bearer the amount paid you $799.20. 

Yours very truly, 

(Signed) " W. B. HIBBS & CO. 

CARTER.” 


Copy. 


16 “Fred Beall, Attorney and Counselor at Law, 624 F Street 

N. W., Washington, I). C. 


October 21, 1909. 


Messrs. W. B. Hibbs & Co., Hibbs Building, Washington, D. C. 

Gentlemen : I am this morning in receipt of your favor of the 
20th inst., in which you say that on October loth you sold for me 
800 Douglass Copper at 1-1/16, and that on the loth T delivered to 


you 800 Douglass Mining Stock, which is not quoted on any of the 
exchanges and is of no value. Prior to October loth I gave you an 
order to sell 800 Douglass Mining Co. stock at 1-1/16 and subse¬ 
quently you advised me that you had made the sale. 1 caused to be 
delivered you the stock and you sent me a check for $799.20. The 
stock was not mine, I was only acting for a client and immediately 
upon receipt of your check 1 settled with my client and paid the 
money to him. I was not compensated by my client for my action 
in the premises. While he was a regular client I simply gave it to 
you to sell for his accom-odation and I have derived no benefit what¬ 
ever from it. The stock belonged to Samuel W. Cockrell whose 
place of business is 802 F Street, N. W. 

Yours very truly, FRED BEALL.” 


After October 21st witness took the 800 shares of Douglass Mining 
stock to defendant, tendered the stock to him and made formal de¬ 
mand for the money, which the defendant refused to refund . The 
plaintiff has now the 800 shares of this mining stock and the de¬ 
fendant has not paid back any part of the $799.20. 

Thereupon the defendant, to maintain the issues on his part 
joined, testified in his own behalf and gave evidence tending to show 
that his name is Fred Beall and he has lived in Washington about 
twenty years; is a member of the bar of the District of Columbia and 
of the Supreme Court of the United States and has known Samuel 
W. Cockrell about fifteen years. Some time in the latter part of Sep- 
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teniber, 1909, he took 800 shares of Douglas mining stock to 
the place of business of Hibbs and Co., went to the counter in 
the front office. A gentleman came to the counter whom wit¬ 
ness told he had 800 shares of Douglass mining stock which he 
wanted to sell, and inquired what it was worth. The gentleman 
said: 

“It is off today but had been up to 1-1/16 bid, l-% asked/’ 

A\ itness then handed the gentleman at the counter the stock and 
lie took it in his hand, turned round and made a memorandum on 
some kind of a paper. Witness then offered to leave the stock 
with the gentleman who replied that it was not necessary.—“When 
we sell the stock, or we get an offer for the stock”—something to that 
effect—we will let you know.” 

\\ itness asked him if he would advise him when there was a rise in 
the stock and he said he would and the gentleman declined to take 
the stock. Witness will not be positive he told him to sell it at 
1-1/16 or not but more than likely he did so. Witness then put the 
stock in his pocket and carried it back to his office and did not hear 
from Hibbs for some time, and failing to hear from them, on Octo¬ 
ber 15, 1909, he telephoned them and asked them again about Doug¬ 
lass Mining, and was told it was at 1-1/16 bid and l-% asked and 
he directed it to be sold at 1-1/16. Witness said that he never 
phoned plaintiffs at any time prior to October 15, 1909. 

On the morning of the 16th witness received plaintiff’s report of 
sale, being plaintiff’s Exhibit No. 9. Whereupon witness wrote let¬ 
ter, Plaintiff’s Exhibit No. 8 and then received the check, plaintiff’s 
Exhibit No. 10. That was all of the transaction at that time. 

On cross-examination defendant testified as to the gentle- 
18 man he saw at Hibbs & Company; that he had never seen him 
before or since, except that he believes that Mr. Ridenour 
was the gentleman. 


Thereupon, to further maintain the issues on his part joined, the 
defendant produced as witness Samuel W. Cockrell and offered to 
prove by said Cockrell that 800 shares of Douglass Mining stock, 
heretofore referred to, was exhibited to Hibbs & Company by said 
Cockrell within thirty days before the defendant presented it' there 
on September 22nd, to which offer of proof, plaintiff, by his counsel, 
then and there objected generally and on the ground that the plain¬ 
tiff, having had no dealings with Mr. Cockrell, knew nothing about 
the matter or that the stock was the same stock dealt with later. But 
the Court overruled said objection and to admitting said evidence the 
plaintiff, by his counsel, then and there duly excepted. 

Thereupon the witness stated that he had lived in Washington 
about twelve years, during which time he had been in business; that 
he presented to Hibbs & Company, at their office, a certificate of 
Douglass Mining Company stock for 800 shares and asked the value 
thereof; that the gentleman to whom he presented it at the counter 
carried it into the adjoining room and came back and witness gave 
him another certificate there at the same time. He took the two 
stocks, the railroad and the Douglass mining stock, and went to the 
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back office and in a few minutes came back and told the witness that 
the Douglass Mining stock was worth % to %. Witness was the 
Samuel W. Cockrell who turned over the certificate to the defend¬ 
ant. 

19 To the foregoing testimony of the witness Cockrell, except 
his statement as to his name, residence and the fact that he 

had been in Washington, the plaintiff, by his counsel, then and there 
objected, which said objection was overruled by the court to which 
ruling of the court in overruling said objection and admitting said 
evidence the plaintiff, by his counsel, then and there duly excepted. 

On cross-examination witness stated that the certificate was one 
certificate but that he did not say it was one piece. It was 800 
shares; that he did not rememl>er how many certificates he turned 
over to defendant; that he could not tell what the gentleman looked 
like at Hibbs & Company who took the stock and went into another 
room. He could not describe him at all or give any information on 
the subject. Witness did not remember very well the arrangement 
of Hibbs A Company’s office, was never there but one time. He 
walked into the room and there was a kind of counter. Witness 
walked up to the counter and the gentleman came to the counter and 
waited on him. This gentleman walked through a door into the 
rear out of sight and then came back. Mr. Curtis Gresham was with 
witness. They were there two or three minutes and then took the 
stock and went out. This was about September 15, 1909. Witness 
does not remember whether he was there in the morning, noon or 
afternoon. 

Thereupon, to further maintain the issues on his part joined, de¬ 
fendant called as a witness Curtis E. Gresham who gave evidence 
tending to show that lie had been in the Government service in 
Washington about twenty years and knew Samuel W. Cock- 

20 rell, and that he went to the office of Hibbs & Company in 
September, 1909, with Cockrell. 

Thereupon the following questions were propounded to the wit¬ 
ness, to which said witness gave the following answers: 

“Q. What transpired, Mr. Gresham? A. Why, I gave the clerk 
there behind the counter at Hibbs & Company a share of Douglass 
Mining stock and asked them to please let me know what it was 
worth. 

“Q. Just talk to the jury. A. I gave them a share or certificate 
of Douglass Mining stock and asked them what it was worth, at the 
same time a share, or a railroad bond, I think it was, and asked them 
what that was worth. 

‘ k Q. What else happened, if anything? A. Why, he went away 
from the window a short while and came back and said that the 
quotations they had were, I think, three-fourths—between three- 
fourths and seven-eighths. 

“Q. Quotations of what? A. The stock—as to what the stock 
was selling for. 

“Q. What stock, Mr. Gresham? A. The Douglass Mining Com¬ 
pany stock.” 
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To each of the foregoing questions and the answers thereto the 
plaintiff, by its counsel, then and there separately and severally ob¬ 
jected, but the court overruled said objections and admitted the said 
evidence, to which ruling of the court in overruling said objections 
and admitting said questions and answers the plaintiff, by its coun¬ 
sel, then and there separately and severally excepted. 

Thereupon, on cross-examination, the witness stated that his best 
recollection is that the stock was in one certificate but that he did not 
know for how many shares. 

Thereupon the plaintiff, by his counsel, moved to strike 

21 out the testimony of said witness on the ground that it did 
not in any way tend to identify the stock, which said motion 

was overruled by the court, to which ruling of the court in overruling 
said motion plaintiff, by his counsel, then and there duly excepted. 

Thereupon, to further maintain the issues on his part joined, the 
defendant recalled Henry E. Ridenour who stated that the 800 
shares of stock, Douglass Mining Company were in the court room, 
and thereupon the defendant recalled Albert S. Carter, who had 
theretofore testified, and who stated that the certificates then and 
there produced in court were the ones which he tendered to the de¬ 
fendant Beall. Said witness further testified that the stock handed 
him by Mr. Henry for Mr. Beall the day he (witness) gave Mr. 
Henry the check, being plaintiff’s Exhibit No. 10, was in three cer¬ 
tificates, one for 500, one for 250, and one for 50 shares, and that 
Hibbs & Company had later had them changed to 8 certificates of 
100 shares each in order to handle the same better in case there 
should be any value to the stock. The original three certificates de¬ 
livered by the defendant to the plaintiff were sent to New York to 
make delivery and when it was found that the wrong stock had been 
sold these certificates were sent back. New certificates were issued in 
the firm name of plaintiff. The other certificates are what are 
known as street certificates, that is, they pass from broker to broker, 
the same as a bill of money would pass. These three certificates were 
sent back to New York and were reissued in certificates of a hundred 
shares each, which is the general custom of brokers. These 

22 are the identical 800 shares of Douglass mining stock which 
witness tendered to the defendant. They were tendered after 

the re-issue and after July 20, 1910; they were tendered before this 
suit was instituted. 

The eight certificates tendered to Beall and produced in court were 
also endorsed in blank by W. B. Hibbs & Company, signed by Hibbs 
and by Mr. Spaid, the cashier, as witness, on the 11th day of Novem¬ 
ber, 1910. The witness testified that he had never seen either the 
defendant or Cockrell or Gresham in the office of Hibbs and Com¬ 
pany, nor did they ever show him any shares of Douglass stock, or 
anything of that kind. 

Thereupon the plaintiff in rebuttal gave evidence tending to show 
that the witness Ridenour had never seen the defendant in the office 
of Hibbs & Company. 
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Thereupon the plaintiff called as a witness William W. Spaid, 
who stated that he is now a member of the firm of W. B. Hibbs & 
Company and was cashier in 1909, and was in the office of Hibbs & 
Company on September 22, 1909, that he did not see defendant on 
that day but defendant may have been in some part of the office, as 
witness could not see all over it; that he recalls the order for the sale 
of the Douglass stock on said September 22nd; that the order was 
taken by Mr. Ridenour who came from a back room where the tele¬ 
phone booth was situated to the cage of the witness in the front office. 

1 hereupon the following question was propounded to the witness: 

W hat, it anything, did lie say to von with reference to that 
order?” 

1 o which question the defendant, by his counsel, objected 
2o on the ground that the answer called for hearsay testimony. 

Whereupon the plaintiff offered to prove that Mr. Ridenour 
asked the witness who Mr. Beall was, that the witness told him, Ride¬ 
nour, that Mr. Beall was a reputable attorney and that the order 
would be all right as far as he was concerned, but the court sustained 
the objection and excluded said testimony, to which ruling of the 
court in sustaining said objection and excluding said testimony the 
plaintiff, by his counsel then and there duly excepted. 

Thereupon the defendant was recalled and stated that the first time 
he ever saw the certificates of the 800 shares which have been brought 
in was on yesterday. No certificates were ever exhibited to him or 
shown to him at any time. Mr. Carter and another gentleman came 
to the defendant’s office but they never exhibited any stock to wit¬ 
ness. Mr. Carter when he came in said: “We have come to deliver 
some stocks,” but he did not say what stocks. Defendant did not 
think and had no recollection that they had ever asked him for 
monev. 

The foregoing is the substance of all of the evidence in the case. 

Thereupon the plaintiff requested the court to instruct the iurv 
as follows: J J 

“The jury is instructed to find a verdict for the plaintiff for the 
sum of $799.20.” 

Thereupon the defendant objected to the granting of said instruc¬ 
tion and the court sustained said objection and refused to grant said 
instruction and to so instruct the jury, to which ruling of the 
24 court, sustaining said objection and refusing to grant "said in¬ 
struction, the plaintiff then and there duly excepted. 

Thereupon the plaintiff requested the court to instruct the iurv as 
follows: J J 

“The jury are instructed that if they believe from the evidence 
that the plaintiff received from the defendant an order to sell 800 
shares of a certain stock which the plaintiff’s agent understood to be 
stock of the Douglass Copper Mining Company; that thereafter 
plaintiff reported to defendant the sale of 800 shares of Douglass 
Mining Company stock, still understanding and believing that said 
stock was that of the said Douglass Copper Mining Company; that 
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the plaintiff received from the defendant 800 shares of stock of the 
Douglass Mining Company and paid to the defendant the sum of 
$799.20 under the mistaken belief that said 800 shares of stock so 
received from the defendant were 800 shares of stock of the Douglass 
Copper Mining Company, then their verdict should he for the plain¬ 
tiff for the sum of $799.20.” 

Thereupon the defendant objected to the granting of said instruc¬ 
tion and the court sustained said objection and refused to grant said 
instruction and declined to so instruct the jury, to which ruling of 
the court, sustaining said objection and refusing to grant said in¬ 
struction the plaintiff then and there duly excepted. 

Thereupon the defendant requested the court to grant the follow¬ 
ing instruction: 

“The jury is instructed that if the payment by the plaintiff was 
caused by mistake and that mistake was caused by the negligence of 
the plaintiff, and if they find that the defendant acted in entire 
good faith, then its verdict must he for the defendant/’ 

Which said instruction was granted by the court. To the grant¬ 
ing of the foregoing instruction requested by the defendant the 
plaintiff objected on the ground that negligence is no defense to an 
action for the recovery of money paid by a mistake under the cir¬ 
cumstances in this case. The court overruled said objection 
25 and granted said instruction, as aforesaid, to which ruling of 
the court, overruling said objection and granting said instruc¬ 
tion, the plaintiff then and there duly excepted. 

Thereupon the court charged the jury as follows: 

“The Court: Gentlemen of the jury: Certain facts are conceded 
by both the plaintiff and the defendant, and to an extent T will repeat 
them for the elucidation of the questions that you will have to decide. 
It seems to be admitted bv both parties that Captain Beall intended 
to deliver to Tlibbs & Company stock certificates for 800 shares of 
Douglass Mining stock—stock of a certain corporation, and that 
Tlibbs A: Company accepted and received from Captain Beall cer¬ 
tificates for 800 shares of stock of another corporation, the Douglass 
Copper Company and that because they thought they were receiving- 
stock of the Douglass Copper Company they paid Captain Beall the 
amount in controversy,—seven hundred odd dollars. In other 
words, it is apparent from the evidence and concessions of both 
parties that Captain Beall had in mind the stock of a certain com¬ 
pany, and that Hibbs & Company had in mind stock in another com¬ 
pany. In other words, that their minds did not meet upon the iden¬ 
tical stock that was to be the subject of the transaction. If that was 
all you had in this case, if you had a case of where one man pays 
another man money and there is an honest mistake between the two 
so that the subject for which the money is paid in the mind of one 
man is different from that for which it was paid in the mind of 
another man, that is a mistake such that the law would require a re¬ 
adjustment of the parties and put them back again in the position in 
which they were before the money was paid. [But if in addition to 
a mere mistake of that nature, you find in the case that the money 
was paid not only because of mistake but in such a way as involved 
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an element of negligence or carelessness on the part of the one who 
pays the money, then the payment is to he attributed at least in part 
to his own fault; although it might in part l>e due to a mistake; but 
if it is to l>e attributed to his own carelessness and his own fault, he 
has got to take the consequences of his fault and he cannot recover 
the money back. 

“So this case turns on the proposition whether or not Hibbs & 
Company were negligent, as the law term is, in the payment of the 
$700 to Captain Beall. Now, the plain significance of that term is 
this: It means for you to inquire into the evidence so far as it iden¬ 
tifies the entire transaction with Hibbs & Company up to the very 
minute when they sent the check, (because it does not make any 
difference in this case whether they were careless after they sent the 
check, for it was by the check that they parted with their money.) 
You are concerned in determining whether or not they parted with 
their money negligently, not whether they did something after the 
money was parted with negligently, because that would be unim¬ 
portant. Now, in order to determine whether a man is negli- 
26 gent in a transaction you must deal with that particular trans¬ 
action and not with some other. You must put yourselves in 
the same position that Ilibbs & Company were in — this transaction, 
as far as the evidence enables you to do that, considering the nature 
of the transaction and the nature of the gentleman with whom they 
were dealing, his character and his standing, as it presented itself to 
the minds of Hibbs & Company at the time they parted with the 
check and received the certificate; then you must say, from all that 
evidence, whether Hibbs & Company was as careful as a man of 
reasonable prudence would have been to find out whether the stock 
that Captain Beall was sending was the stock that they intended to 
get; and if they were as careful, under all the circumstances, as a 
man of reasonable prudence would have been under those same cir¬ 
cumstances, then they were not negligent, and are entitled to recover 
the money back. But if you find, under all the circumstances of 
this particular, individual transaction, that they were not as careful 
as a man of reasonable prudence would have been in finding out 
whether Captain Beall was sending them the certificate that they ex¬ 
pected to get, then they were negligent, and if you find them negli¬ 
gent in that respect, this fault would prevent them from recovering 
the money which they claim, and your verdict would have to be for 
the defendant.] 

“There are two considerations which perhaps might mislead von if 
you do not understand that they are immaterial. The first is that it 
is entirely unimportant whether Hibbs & Company sold this stock 
in New York because it is conceded, whether they sold the stock or 
not, they parted with their money. Secondly, it is immaterial 
whether the same certificates are here that were sent into Hibbs <fc 
Company by Captain Beall, or transmitted by him through them. 
“Certificates” are different from “stock.” The stock which Captain 
Beall originally had, the stock was the intangible financial interest of 
the stockholder in the company, of which the certificates are only evi¬ 
dence ; so that on this evidence here the same interest in the company 
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which were evidenced by the original certificates is the identical stock 
interest which is represented by these certificates, so that question is 
immaterial. Therefore, I trust you are now in a position to intelli¬ 
gently appreciate the questions presented for your determination.” 

Thereupon the plaintiff excepted to so much of the charge of the 
court as treated of the question of negligence in this case and which 
is contained within brackets, beginning at the words “But if in ad¬ 
dition” to and including the words “and your verdict would have to 
he for the defendant.” 


Each of the foregoing exceptions growing out of the pro- 
27 eeedings in the case was taken by plaintiff at the time it ap¬ 
pears to have been taken in the foregoing statement of the 
evidence and proceedings in the case and was at the same time, and 
while the jury were still at the bar of the court and before they had 
retired to consider their verdict, entered upon the minutes of the pre¬ 
siding justice, and the plaintiff prays the court to sign this, his bill 
of exceptions, and that the same may be made of record in said case, 
and it is accordingly done this 19th day of August, 1913, now for 
then. 

DAN THEW WRIGHT. 


Assignment of Errors. 

Filed July 18, 1913. 

******* 

* 

The plaintiff in the above entitled cause, in connection with his 
appeal heretofore noted in open court, assigns the following errors 
which he avers occurred upon the trial of said cause; to-wit, the 
Court erred: 

1. In sustaining the objection to the following question pro¬ 
pounded by the plaintiff to the witness Ridenour: 

“When a person who is not known to Hibbs & Company gives an 
order in person, what is your custom and what do you do with re¬ 
spect to either taking his order without receiving the stock, or do you 
demand the stock of him?” 

2. In sustaining the objection to the introduction in evidence of 
plaintiff’s exhibit No. 5, which reads as follows: 

“Received 3,000 Tobacco 4’s. 2 Colo. Ind. 5’s. 50 Twin City 25 
U. S. S. pr. 25 Sugar pr. 12 S. R. pr. 12 American Snuff pr. 12 Erie 
First pr. 36 Tob. pr. 12 Gen. Chem. pr. 6 U. S. S. common, 800 
Douglass, 10 R. I. common and 30 American Can. common. 

6 ’ O. X.” 

28 3. In sustaining objection to the introduction in evidence 

of plaintiff’s exhibit No. 7, which reads as follows: 


3—2597a 
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“Private Telegraph Line. 

W. B. Hibbs & Company, Hibbs Building, Washington, D. C. 

0. X.: 

• 

On Oet. loth you sold for 11 s 800 Douglas Copper. We find the 
stock to be Douglas Mining which we think is a different company. 
We shipped this stock to you on the lOth and we notice that you 
have put the stock through on the statement. We think however 
this is an error and would ask you to investigate and advise us 
promptly. 

G. 0 .” 


4. In sustaining the objection to the introduction in evidence of 
plaintiff’s exhibit No. 6, which reads as follows: 

“Private Telegraph Lines. 

W. B. Hibbs & Company, Hibbs Building Washington, D. C. 

Full name of stock you sold is ‘Douglass Copper Mining Co. of 
Mexico.’ How does this compare with ctfs.? 

0. X. 


The stock we shipped you was 800 Douglass Mining Co. which is 
a gold mine. 

G. O.” 

5. In overruling the objection to and admitting the following evi¬ 
dence given by the witness Cockrell: 

“That lie presented to Ilibl>s & Company, at their office, a certifi¬ 
cate of Douglass Mining Company stock for 800 shares, and asked 
the value thereof; that witness handed it to him and he carried it in 
the bank, in the adjoining room, and came back, and witness gave 
him another certificate there at the same time. Witness was then 
informed by the man at Hibbs <fc Company that Douglass Mining 
Company stock was worth % to %, and that the other had no value. 
Witness is the same Samuel W. Cockrell who turned the certificate 
over to the defendant.” 

29 6. In overruling the objection to and admitting the testi¬ 

mony of the witness Gresham, as follows: 

“Q. Well, what transpired, Mr. Gresham? A. Why, I gave the 
clerk behind the counter at Hibbs & Company a share of Douglass 
Mining stock and asked them to please let me know what it was 
worth.” 

7. I 11 overruling the objection to and admitting the testimony of 
said witness Gresham, as follows: 

“Q. Just talk to the jury. A. I gave them a share or certificate of 
Douglass Mining stock and asked them what it was worth, at the 
same time, a share, or a railroad bond, T think it was, and asked 
them what it was worth.” 
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8. In overruling the objection to and admitting the testimony of 
said witness Gresham, as follows: 

“Q. Well, what else happened, if anything? A. Why, he went 
away from the window a short while and came back, and said that 
the quotations that they had were, I think, three-fourths—between 
three-fourths and seven-eighths.” 

9. In overruling the objection to and admitting the testimony of 
said witness Gresham, as follows: 

“Q. Quotations of what? A. The stock, as to what the stock was 
selling for.” 

10. In overruling the objection to and admitting the testimony of 
said witness Gresham, as follows: 

“Q. What stock, Mr. Gresham? A. The Douglass Mining Com¬ 
pany stock.” 

11. In overruling the motion of plaintiff to strike out the entire 
testimony of the witness Gresham. 

12. In refusing to permit the witness Spaid to answer the follow¬ 
ing question: 

‘‘What, if anything, did he say to you with reference to that 
order?” 

13. In refusing to grant the following instruction prayed for by 
the plaintiff: 

30 “No. 1. The jury is instructed to find a verdict for the 

plaintiff for the sum of $799.20.”' 

14. In refusing to grant instruction No. 2 prayed for by the 


plaintiff: 

No. 2. The jury are instructed that if they believe from the evi¬ 
dence that the plaintiff received from the defendant an order to sell 
800 shares of a certain stock which the plaintiff’s agent understood to 
be stock of the Douglass Copper Mining Company, that thereafter 
plaintiff reported to defendant the sale of 800 shares of Douglass 
Mining Company stock, still understanding and believing that said 
stock was that of the said Douglass Copper Mining Company; and 
that plaintiff received from the defendant 800 shares of stock of the 
Douglass Mining Company and paid to the defendant the sum of 
$799.20 under the mistaken belief that said 800 shares of stock so re¬ 
ceived from the defendant were 800 shares of the stock of the Doug¬ 
lass Copper Mining Company, then their verdict should be for the 
plaintiff for the sum of $799.20.” 

15. In granting the instruction prayed for by the defendant, 
which reads as follows: 

“The jury is instructed that if the payment by the plaintiff to the 
defendant was caused by mistake, and that mistake was caused by 
the negligence of the plaintiff, and if they find that the defendant 
acted in entire good faith, then its verdict must be for the defend¬ 
ant.” 

16. In using the following language in the Court’s charge to the 
jury: 

“But. if in addition to a mere mistake of that nature, you find in 
the case that the money was paid not only because of mistake, but in 
such a wav as involved an element of negligence or carelessness on 



20 


WILLIAM B. HIBBS, ETC., VS. FRED REALL. 


the part of the one who pays the money, why then the payment is to 
he attributed at least in part to his own fault, although it might in 
part he due to a mistake; hut if it is to he attributable to his own care¬ 
lessness and his own fault, then he has got to take the consequences 
of his fault and he cannot recover the money back. 

“So this case turns on the proposition as to whether or not Iiibbs & 
Company were negligent, as the law term is, in the payment of the 
$700 to Captain Beall. Now, the plain significance of that term is 
this: It means for you to inquire into the evidence so far as it is iden¬ 
tified with the entire transaction with Iiibbs & Company up to the 
very minute when they sent the check, because it does not make any 
difference in this case whether they were careless after they sent the 
check, because it was by the check that they parted with their money; 

you are concerned in determining whether or not they parted 
31 with their money negligently, not whether they did some¬ 
thing after the money was parted with negligently, because 
that would be unimportant. Now, in order to determine whether a 
man is negligent in a transaction you must deal with the particular 
transaction and not some other. You must put yourselves in the 
same position that Iiibbs & Company were in this transaction as far 
as this evidence enables you to do that, concerning the nature of the 
transaction and the nature of the gentleman with whom they were 
dealing, his character and his standing, as it presented itself to Iiibbs 
& Company at the time they received the certificate—parted with the 
check and received the certificate; then you must say, from all that 
evidence, whether Iiibbs <fc Company teas as careful as a man of rea¬ 
sonable prudence would have been to find out whether the stock that 
Captain Beall was sending was the stock that they intended to get; 
and if they were as careful, under all the circumstances, as a man of 
reasonable prudence would have been under these same circum¬ 
stances, then they were not negligent, and they are entitled to recover 
this money back. But if you find under all the circumstances of 
the particular, individual transaction that they were not as careful as 
a man of reasonable prudence should have been in finding out 
whether Captain Beall was sending them the certificate they expected 
to get, why then they were negligent, and if you find them negligent 
in that respect, this fault would prevent them from recovering the 
money which they claim, and your verdict would have to be for the 
defendant.” 

CHARLES L. FRAILEY, 

Attfy for Plaintiff. 

Designation of Record. 

Filed July 25, 1913. 


The clerk will please include the following in the transcript of 
record: 

1. Declaration and particulars of demand. 

2. Plea. 
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3. Joinder of issue. 

4. Suggestion of deatli of Clarence Moore and leave to W. B. 
Hibbs to proceed alone. 

5. Verdict. 

32 6. Judgment. 

7. Appeal in open court. 

8. Memorandum of bond filed. 

0. Memorandum extending time to file transcript. 

10. Bill of exceptions. 

11. Assignment of errors. 

12. This designation. 

CHARLES L. FRAILEY, 

Attorney for Plaintiff. 
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Supreme Court of the District of Columbia. 


United States of America, 

Distinct of Colum bia, ss: 

T. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, herebv certify the foregoing pages numbered from 1 to 32, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause "No. o342/ at Law, wherein William 
B. Hibbs, &c. is Plaintiff and Ered Beall is Defendant, as the same 
remains upon the files and of record in said Court. 

Tn testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
8th day of September, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2597. William B. Hibbs, &c.. appellant, vs. Fred Beall. Court of 
Appeals, District of Columbia. Filed Sep. 10, 1913. Henry W. 
Hodges, clerk. 
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BRIEF FOR APPELLANT. 


Statement of Case. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia in favor of the defendant, in an 
action of assumpsit to recover $799.20 and interest, claimed 
by appellant to have been paid to appellee by mistake. 

On September 22, 1909, Beall gave an order to Hibbs & 
Company to sell 800 Douglass Mining stock at a price of 
1 1/16. One Ridenour, a clerk in the office of Hibbs & 
Company, took the order, which was then handed to the 
telegraph operator and sent over the wire to Chapin & Com- 

lu 



pany, the New York correspondents of appellant. On Octo¬ 
ber 15, 1909, the order was executed in New York (Rec., 
p. 4), as evidenced by a telegram received by appellant from 
Chapin & Company reciting that that firm had sold 800 
Douglass at 1 1/16 (Rec., p. 5). 

Upon receipt of the report of sale by Chapin & Company 
appellant at once notified~Beall of the sale of the 800 shares 
of Douglass Mining at 1 1/16, and on the next day—October 
16, 1909—such notification was acknowledged, and Beall 
sent to Hibbs & Company, by a Mr. Henry, 800 shares of 
stock, accompanied by a note acknowledging receipt from 
Hibbs & Company of the notice of sale. Thereupon one 
Carter, bookkeeper and acting cashier in the absence of 
\V. W. Spaid, the regular cashier, observing that there were 
the right number of shares of stock handed to him by Mr. 
Henry, that the word “Douglass” appeared on the certifi¬ 
cates, and that they were properly endorsed, wrote a check 
for the sum of $799.20 to the order of Fred Beall, signed by 
Hibbs & Company, per Spaid, cashier, and delivered the 
same to Mr. Henry, the bearer of the stock certificates, as 
above mentioned. This occurrence took place on a Satur¬ 
day, an unusually busy time, because of the fact that the 
business of the day had to be transacted between nine and 
twelve o’clock (Rec., pp. 7-8). 

Thereafter the certificates of stock were, in the course of 
business, shipped to New York to make delivery against the 
stock which was sold and were receipted for by Chapin 
Company in New York (Rec., p. 8). 

During the entire transaction as just detailed, no one of 
the employees of the appellant handling the deal ever 
knew or had ever heard of any other Douglass stock than 
the Douglass Copper Mining Company, nor was there any 
Douglass stock known to them or any of them traded in on 
any of the exchanges except the stock of that company 
(Rec., pp. 4-8). The certificates actually handed to Mr. 
Carter by Mr. Henry were those of the Douglass Mining 
Company, an entirely different concern. 


Thereafter, on the 20th of October, Carter received infor¬ 
mation from a Mr. Caverly which caused him to investigate 
the certificates which had been received from Beall and 
shipped to New r York. Certain telegrams relative to this 
investigation were offered on behalf of the appellant and 
excluded by the court, to which exception was duly taken, 
and which will be commented upon in the argument. Suf¬ 
fice it to say here that these telegrams were all sent and re¬ 
ceived on the same day—the 20th of October. After this 
telegraphic correspondence, and still on the same day, ap¬ 
pellant, through Carter, wrote Beall that they had sold 800 
Douglass Copper, but had received from him 800 Douglass 
Mining, a different stock, not quoted on any exchange and 
of no value, and requested the return of the amount of the 
check paid by Hibbs & Company to Beall on October 15 
(Rec., p. 10). The next day Beall replied, and for the first 
time informed Hibbs & Company that he (Beall) was acting 
for another party and had no interest in the transaction 
himself. Thereafter Carter tendered the 800 shares of 
Douglass Mining stock to the defendant, and formally de¬ 
manded the money, which was refused. The stock is now 7 
in the hands of appellant, and appellee has not paid any of 
the $799.20. 

The foregoing was substantially admitted by Beall except 
that, instead of giving his order over the telephone, as testi¬ 
fied to by Mr. Ridenour, he states that he took the stock in 
to Hibbs & Company and asked for a quotation thereon, and 
then gave an order to sell at 11/16 (Rec., p. 11). 

Appellee then produced two witnesses, the testimony of 
each of whom was objected to and exception taken. The 
relevancy of their testimony will be discussed in the argu¬ 
ment. The substance of their evidence is as follows: 

Samuel W. Cockrell stated that he presented to Hibbs & 
Company, about September 15, 1909, a certificate of Doug¬ 
lass Mining stock for 800 shares and asked its value; that the 
gentleman at the counter to whom the certificate was pre¬ 
sented took it in the back office and returned, stating that 


the Douglass Mining stock was worth % to %. The person 
at ITibbs & Company to whom the stock was exhibited Cock¬ 
rell could not identify (Rec., pp. 11-12). 

The other witness, Curtis E. Gresham, stated that he gave 
a share of Douglass Mining stock to the clerk behind the 
counter at Ilibbs & Company and asked what it was worth. 
I he clerk went away from the window and in a short time 
returned, saying that the quotations they had were between 
*4 and %. The stock that Curtis had was one certificate, 
hut he did not know for how many shares. lie did not un¬ 
dertake to identify the person to whom he presented the 
stock. 

Appellee thereupon recalled Ridenour and Carter, who 
identified the 800 shares of Douglass Mining stock, which 
was thereupon produced in the court-room. Carter also 
stated that the 800 shares that he received from Mr. Henry 
on October 16 were in three certificates, for 500, 250, and 50 
shares, respectively, and that they had been subsequently 
changed into eight certificates of 100 shares each in order 
to handle the stock better in case it should be of any value. 
The new certificates were issued in the name of Hibbs & 
Company and endorsed by them (Rec., p. 13). lie, Ride¬ 
nour, and Spaid each testified that they had never seen the 
defendant in the office of Hibbs & Company. The de¬ 
fendant then denied having seen the certificates of stock, but 
remembered Carter coming to him with an offer to deliver 
the stock, although he did not recall that he had been asked 

for the money. 

«/ 

At the close of the evidence the plaintiff requested an in¬ 
struction to direct a verdict for the amount claimed, which 
was refused. Thereupon the plaintiff requested an instruc¬ 
tion embodying the element of payment by the plaintiff 
under the mistaken belief that the shares of stock received 
from the defendant were shares of the Douglass Copper Min¬ 
ing Company, which the plaintiff understood he had sold 
for the account of the defendant, when in fact they were 
shares of the Douglass Mining Company, and therefore the 


verdict of the jury should be for the plaintiff if they found 
such mistake. This instruction was refused and the court 
instructed the jury, at the request of the defendant, and 
charged them generally that if they found Hibbs & Com¬ 
pany had been negligent in the payment of the money to 
Beall and had not acted as a careful man of reasonable pru¬ 
dence would have acted in finding out whether Captain Beall 
sent them the certificates they expected to get they were neg¬ 
ligent, and that fact would defeat a recovery by the plain¬ 
tiff. 

The jury found a verdict for the defendant, and judgment 
having been entered thereon the plaintiff has appealed to 
this court. 

Assignment of Errors. 


The court below erred: 

1 in sustaining the objection to the following question 
propounded by the plaintiff to the witness Ridenour. 

“When a person who is not known to Ilibbs & 
Company gives an order in person, what is your cus¬ 
tom and what do you do with respect to either taking 
his order without receiving the stock, or do you de¬ 
mand the stock of him?” 

2. In sustaining the objection to the introduction in evi¬ 
dence of Plaintiff’s Exhibit No. 5, which reads as follows: 

“Received 3,000 Tobacco 4’s. 2 Colo. Ind. 5’s. 50 
Twin City 25 U. S. S. pr. 25 Sugar pr. 12 S R. pr. 
12 American Snuff pr. 12 Erie First pr. 36 Tob. pr. 
12 Gen. Chem. pr. 6 U. S. S. common, 800 Douglass, 
10 R. I. common and 30 American Can. common. 

“O. X. ’ 

3. In sustaining objection to the introduction in evidence 
of Plaintiff’s Exhibit No. 7, which reads as follows: 
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“Private Telegraph Lines. 

“W. B. Hibbs & Company, Hibbs Building, Wash¬ 
ington, D. C. 

“0. X.: On Oct. 15th you sold for us 800 Douglas 
Copper. We find the stock to be Douglas Mining 
which we think is a different company. We shipped 
this stock to you on the 16th and we notice that you 
have put the stock through on the statement. We 
think however this is an error and would ask you to 
investigate and advise us promptly. “G. 0.” 

4. In sustaining the objection to the introduction in evi¬ 
dence of Plaintiff’s Exhibit No. 6, which reads as follows: 

“Private Telegraph Lines. 

“W. B. Hibbs <fc Company, Ilibbs Building, Wash¬ 
ington, D. C.: 

“Full name of stock you sold is ‘Douglass Copper 
Mining Co. of Mexico.’ How does this compare with 
ctfs. ? “0. X.” 

“The stock we shipped you was 800 Douglass Min¬ 
ing Co. which is a gold mine. “G. O.” 

5. In overruling the objection to and admitting the fol¬ 
lowing evidence given by the witness Cockrell: 

“That he presented to Hibbs & Company, at their 
ofiice, a certificate of Douglass Mining Company stock 
for 800 shares, and asked the value thereof; that wit¬ 
ness handed it to him and he carried it in the bank, 
in the adjoining room, and came back, and witness 
gave him another certificate there at the same time. 
Witness was then informed by the man at Ilibbs & 
Company that Douglass Mining Company stock was 
worth % to %, and that the other had no value. 
Witness is the same Samuel W. Cockrell who turned 
the certificate over to the defendant.” 


6. In overruling the objection to and admitting the testi¬ 
mony 7 of the witness Gresham, as follows. 

“Q, Well, what transpired, Mr. Gresham? A 
Why, I gave the clerk behind the counter at Hibbs <x 
Company a share of Douglass mining stock and asked 
them to please let me know what it was worth. 

7. In overruling the objection to and admitting the testi¬ 
mony of said witness Gresham, as follows. 

•7 

“Q. Just talk to the jury. A. I gave them a share 
or certificate of Douglass mining stock and asked 
them what it was worth, at the same time, a share, or 
a railroad bond, I think it was, and asked them what 

it was worth.” 

8. In overruling the objection to and admitting the testi¬ 
mony of said witness Gresham, as follows: 

“Q. Well, what else happened, if anything? A. 
Why he went away from the window a short while 
and came back, and said that the quotations that they 
had were, I think, three-fourths—between three- 
fourths and seven-eighths.” 

9. In overruling the objection to and admitting the testi¬ 
mony of said witness Gresham, as follows: 

“Q. Quotations of what? A. The stock, as to what 
the stock was selling for.” 

10. In overruling the objection to and admitting the te^ti 
mony of said witness Gresham, as follows: 

“Q. What stock, Mr. Gresham? A. The Douglass 
Mining Company stock.” 

11. In overruling the motion of plaintiff to strike out the 
entire testimony of the witness Gresham. 

12. In refusing to permit the witness Spaid to answer the 
following question: 

“What, if anything, did he say to you with refer¬ 
ence to that order?” 
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13. In refusing to grant the following instruction prayed 
for by the plaintiff: 

“No. 1. The jury is instructed to find a verdict for 
the plaintiff for the sum of $799.20.” 

14. In refusing to grant instruction No. 2 prayed for by 
the plaintiff: 

“No. 2. The jury are instructed that if they believe 
from the evidence that the plaintiff received from 
the defendant an order to sell 800 shares of a certain 
stock which the plaintiff’s agent understood to be 
stock of the Douglass Copper Mining Company, that 
thereafter plaintiff reported to defendant the sale of 
800 shares of Douglass Mining Company stock, still 
understanding and believing that said stock was that 
of the said Douglass Copper Mining Company; and 
that plaintiff received from the defendant 800 shares 
of the stock of the Douglass Mining Company and 
paid to the defendant the sum of $799.20 under the 
mistaken belief that said 800 shares of stock so re¬ 
ceived from the defendant were 800 shares of the 
stock of the Douglass Copper Mining Company, then 
their verdict should be for the plaintiff for the sum 
of $799.20.” 

15. In granting the instruction prayed for by the defend¬ 
ant, which reads as follows: 

“The jury is instructed that if the payment by the 
plaintiff to the defendant was caused by mistake, and 
that mistake was caused by the negligence of the 
plaintiff, and if they find that the defendant acted in 
entire good faith, then its verdict must be for the de¬ 
fendant.” 

16. In using the following language in the court’s charge 
to the jury: 

“But, if in addition to a mere mistake of that 
nature, you find in the case that the money was paid 
not only because of mistake, but in such a way as in¬ 
volved an element of negligence or carelessness on 
the part of the one who pays the money, why then 
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the payment is to be attributed at least in part to bis 
own fault, although it might in part be due to a mis¬ 
take; but if it is to l>e attributable to bis own care¬ 
lessness and bis own fault, then he has got to take the 
consequences of bis fault and be cannot recover the 
money back. 

“So this case turns on the proposition as to whether 
or not Ilibbs <fc Company were negligent, as the law 
term is, in the payment of the $700 to Captain Beall. 
Now, the plain significance of that term is this: It 
means for you to inquire into the evidence so far as 
it is identified with the entire transaction with Ilibbs 
& Company up to the very minute when they sent the 
check, because it does not make any difference in this 
case whether they were careless after they sent the 
check, because it was by the check that they parted 
with their money; you are concerned in determining 
whether or not they parted with their money negli¬ 
gently, not whether they did something after the 
money was parted with negligently, because that 
would be unimportant. Now, in order to determine 
whether a man is negligent in a transaction you must 
deal with the particular transaction and not some 
other. You must put yourselves in the same posi¬ 
tion that Hibbs & Company were in this transaction 
as far as this evidence enables you to do that, con¬ 
cerning the nature of the transaction and the nature 
of the gentleman with whom they were dealing, his 
character and his standing, as it presented itself to 
Hibbs & Company at the time they received the 
certificate—parted with the check and received the 
certificate; then you must say, from all that evidence, 
whether Ilibbs & Company was as careful as a man 
of reasonable prudence would have been to find out 
whether the stock that Captain Beall was sending was 
the stock that they intended to get; and if they were 
as careful, under all the circumstances, as a man of 
reasonable prudence would have l>een under these 
same circumstances, then they were not negligent, 
and they are entitled to recover this money back. 
But if you find under all the circumstances of the 
particular, individual transaction that they were not 
as careful as a man of reasonable prudence should 
have been in finding out whether Captain Beall was 
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sending them the certificate they expected to get, 

why then they were negligent, and if you find them 

negligent in that respect, this fault would prevent ** 

them from recovering the money which they claim, 

and your verdict would have to be for the defend- * 

ant.” 


ARGUMENT. 

Negligence on the Part of One Who Pays Money to Another 
under an Honest Mistake of Fact is No Bar to the Re¬ 
covery of the Money so Paid. 

d he discussion of the proposition just stated follows only 
in the e\ent this court considers that there was sufficient 
evidence of negligence on the part of appellant to be sub¬ 
mitted to a jury. It is earnestly contended that there was 
no such evidence. 

The fact that no employee, no one connected with the 
transaction involved knew of any stock except that of the 
Douglass Copper Mining Company; that the stock of that 
corporation was the only stock with the word Douglass on it 
traded in on any exchange; that Carter, who received the 
certificates from, and delivered the check to Keall’s messenger 
had never seen a certificate of Douglass Copper stock (or 
of course the Douglass mining stock, of which he had never 
heard), shows that the Douglass copper stock, the only stock 
which could be sold on any exchange and that alone, was in 
the minds of Ridenour when he took the order for sale, and 
Carter when he delivered the check. 

The title of the two stock certificates differed only by the 
omission of the word “Copper” in that of the Douglass Min¬ 
ing Company. 

Therefore, when Carter was handed by Henry certificates 
with the words Douglass Mining Company thereon, and in 
all respects properly endorsed, was his failure to detect the 
omission of the word “Copper” sufficient evidence for the con- 
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sideration of the jury on the question of his negligence? We 
respectfully submit it was not. Yet that is really all there 
was in the case on that point. It is true that testimony was 
admitted over objection to the effect that certificates of 
Douglass mining stock had been shown to some one in ap¬ 
pellant’s office prior to the transaction the subject of in¬ 
quiry here. The admissibility of this evidence will be con¬ 
sidered later. But because some one not identified with the 
subsequent dealing between Beall and Ilibbs & Co., nor in¬ 
deed identified at all, had seen the stock, does not even tend 
to show negligence in the payment of the money by Hibbs 
to Beall. It is therefore submitted that the question of 
negligence should not for lack of evidence have been given 
to the jury. In case, however, this court takes a different 
view, we proceed to a discussion of the validity of negligence 
ns a defense. 

This question was raised at the trial by assignments of 
error numbered 13, 14, 15, and 16. It is clear from the 
evidence in the record, and the court so told the jury, that 
Beall delivered to Ilibbs & Company 800 shares of Douglass 
mining stock under the belief that they had sold the stock of 
that company, and that Ilibbs & Company received the 
certificates in question from Beall under the belief that they 
were shares of the Douglass Copper Mining Company, a 
different corporation, and that Hibbs & Company paid the 
money to Beall under such belief and by virtue of that mis¬ 
take. It also appears from the record that none of the em¬ 
ployees of Ilibbs & Company who handled the transaction 
had ever heard of the corporation represented by the shares 
of stock received by them from Beall. 

These being the facts, the plaintiff was entitled to the in¬ 
struction requested, that the jury render a verdict in his 
favor for the amount claimed, unless negligence on his part 
in the payment of the money is in law a defense; it being 
here assumed that the jury found that such negligence in 
fact existed. 


Counsel respectfully submit that the great weight of au¬ 
thority is against the proposition that negligence is a defense 
to an action of this kind. 

1 lie general rule as to the right to recover payments made 
under a mistake of fact is stated in U. S. vs. Barlow, 132 
l . S., 271, 281, 282, as follows: 

“It is familiar law that an action may be main¬ 
tained to recover back money paid as the price of 
articles sold, or of work done, when the articles are 
not delivered or the work not done. The reason is 
that the consideration for the payment has failed. 

* * As said by Baron Parke in Kelly vs. 

Solari, 9 M. W., 54, 58, ‘Where money is paid to 
another under the influence of mistake, that is, upon 
the supposition that a specific fact is true, which 
would entitle the other to the money, but which 
fact is untrue, and the money would not have been 
paid if it had l»een known to the payer that the fact 
was untrue, an action will lie to recover it back, and 
it is against conscience to retain it.” 

See also 

U. S. vs. Carr, 132 U. S., 644, 651. 

Am. Eng. Eney. of Law, vol. 22, p. 621. 

The leading case as to the invalidity of the defense of 
negligence on the part of the person paying the money, and 
which is quoted in many of the authorities which will be 
hereafter cited, is Kelly vs. Solari, 9 M. & W., 54. There 
the directors of a life insurance company paid the insured 
the amount of the policy, which had la]>sed by non-payment 
of the premium. This fact had been forgotten by the 
directors, although the word “canceled” was written upon 
the policy. The insurance company was allowed to recover 
back the amount paid on the policy on the ground that it 
had been paid under a mistaken belief that the policy was 
in force. The defense of negligence on the part of the direct¬ 
ors was interposed. Said Parke, B.: 


“I think that when money is paid to another under 
the influence of a mistake, that is, upon the supposi¬ 
tion that a specific fact is true, which would entitle 
the other to the money, but which fact is untrue, 
and the money would not have been paid if it had 
been known to the payer that the fact was untrue, 
an action will lie to recover it back, and it is against 
conscience to retain it; though a demand may be 
necessary in those cases in which the party receiving 
may have been ignorant of the mistake. The posi¬ 
tion that a person so paying is precluded from re¬ 
covering by laches, in not availing himself of the 
means of knowledge in his power, seems, from the 
cases cited, to have been founded on the dictum of 
Mr. Justice Bayley in the case of Milnes vs. Duncan; 
and with all respect to that authority, I do not think 
it can be sustained in point of law. If, indeed, the 
money is intentionally paid, without reference to the 
truth "or falsehood of the fact, the plaintiff meaning to 
waive all inquiry into it, and that the person receiv¬ 
ing shall have the money at all events, whether the 
fact be true or false, the latter is certainly entitled to 
retain it; but if it is paid under the impression of the 
truth of a fact which is untrue, it may, generally 
speaking, be recovered back, however careless the 
party paying may have been, in omitting to use due 
deligence to inquire into the fact. In such a case 
the receiver was not entitled to it, nor intended to 
have it.” 

In B. & S. R. R. Co. vs. Faunce, 6 Gill. (Md.), 68, 77, 
78, an engineer had certified that a certain amount was due 
a contractor for work done for a railroad. A deduction in 
the account was overlooked by the agent who paid over the 
amount. Upon discovery of the mistake, the defendants 
were notified but refused to return the overpayment, urging 
as a defense that the plaintiff had ample means to obtain 
full and accurate information. After discussing the authori¬ 
ties, the court held: 

“A payment cannot well be said to be made vol¬ 
untarily when it is made in consequence alone of a 



false view of facts. The assent is only induced by 
the conviction then prevailing in the mind, that 
the particular fact existed, and is scarcely to he dis¬ 
tinguished troni an assent or agreement to pay on 
the condition that the fact did exist. The subse¬ 
quent discovery of the error destroys the whole basis 
<>t the agreement, and the parties are restored to 
their original condition and rights. Of what avail 
is it that industry and vigilance might have pro¬ 
cured the information? Still the party has done an 
act he did not intend to do. and did not know or l>e- 
lie\e lie was doing. In this case, the agent assented 
ami agreed to pay only what the engineer certified; 
he supposed he was paying no more when he deliv¬ 
ered the notes to the defendant, and his volition was 
no more involved in any amount beyond, than it 
L'i’oao ia '.’ e be f. n had he P aid them a bank note of 
$100’’ m '* read>n 9 and intending it to be a note of 


In Appleton Bank vs. McGilvray et al., 4 Gray (Mass.), 
518, 522, money was paid bv a bank on notes under the 
belief that the promissors had paid the same when in fact 

they had not. Said the court, of which Chief Justice Shaw 
was then a member: 


It is no answer to the plaintiff’s claim that the 
mistake arose from the negligence of the plaintiffs. 
I he ground on which the rule rests is, that money, 
paid through misapprehension of facts, in equity 
and good conscience belongs to the party who paid it- 
and cannot be justly retained by the party receiv- 
ing it, consistently with a true application of the real 
facts to the legal rights of the parties. The cause of 
the mistake, therefore, is wholly immaterial The 
money is none the less due to the plaintiffs, because 
tneir negligence caused the mistake under which the 
payment was made.” 


The same doctrine is laid down in Quimby vs. Carr et al 
89 Mass. (7 Allen), 417, 419, in which the court said: 
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“The plaintiff cannot with propriety urge that 
Chase was guilty of negligence in not discovering the 
error before he paid the money to the defendants, 
for it was merely a failure to discover an error which 
the plaintiff had made. But if he was guilty of negli¬ 
gence, that fact would be immaterial.” 

In Kingston Bank vs. Eltinge, 40 N. Y., 391, 396, where 
payment of certain judgments was made under a mistake 
that a sheriff’s levy had been made thereon, whereas in fact 
execution had run out and no such levy had been made, 
the court observes: 

“Care and diligence are not controlling elements 
in the case. It is a question of fact, merely. The 
inquiry is, are the parties mutually in error, and did 
they act upon such mutual mistake, not whether 
then ought so to have acted. If, in consequence ot 
such mutual mistake, one party has received the 
property of another, he must refund, and this with¬ 
out reference to vigilance or negligence.” 

So, in Lawrence vs. American National Bank, 54 N. Y., 
432, 435, where, in the settlement of an account, the defend¬ 
ant was over paid by the plaintiff the sum of $5,000, which 
the latter had overlooked, and the claim was made that the 
plaintiffs were negligent in not discovering the mistake, the 
court said: 

“The authorities above cited show that negligence 
in making a mistake does not deprive the party of 
his remedy on account thereof. It is the fact that 
one by mistake unintentionally pays money to an¬ 
other to which the latter is not entitled from the 
former which gives the right of action; and the fact 
that the mistake occurs through negligence does not 
give the payee any better or the payer any worse title 
to the money.” 

See also 

Mayer vs. Mayor, &c., 63 N. Y., 55, 457. 
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This doctrine was again affirmed in a late case in New 
? a\ vs. County of Delaware, 185 N. Y., 368, 

370, the court holding that 

“Money paid under a mistake of fact may be re¬ 
covered back, however negligent the party paying 
may have been in making the mistake, unless the 
payment has caused such a change in the position 
of the other party that it would be unjust to require 
him to refund. And if circumstances exist which 
make such recovery inequitable, the burden of prov¬ 
ing that fact rests upon the party resisting the pay¬ 
ment.” 

See also 

Moran vs. Brown, 113 N. Y. Sup., 1038, 1041. 


In McKibben vs. Doyle, 173 Pa. St., 579, 581, it was held 
that the mere omission to take advantage of the means of 
knowledge within the reach of the person paying the money 
under a mistake of fact does not prevent recovery. 


The facts in the following case are particularly pertinent. 

An attorney represented certain parties before the 
Orphans’ Court which awarded to the client a sum of money 
as a share in the estate of a deceased person. The settle¬ 
ment and distribution was made in the office of the Girard 
Trust Company, the plaintiff in this case. The Trust Com¬ 
pany was represented by one Steere and by the settlement 
and distribution it ceased to be trustee of the estate. The 
attorney’s client, Weir, after receiving his distributive share, 
deposited his money with the trust money and filed an order 
with it as his agent to pay all moneys coming to him 


from the investment of his share to his wife. The trust 
company thereafter received $250 belonging to Weir, and 
under the order should have paid it to his wife. At this 
time Steere, the officer of the trust company who had knowl¬ 
edge of all of the details of the settlement, as well as that 


the attorney who had represented Weir had ceased his rela¬ 
tions as such, and having further knowledge of the order to 


pay the moneys to Mrs. Weir, was absent from Philadelphia 
and the management of his department in the company was 
temporarily in the hands of a Mr. Iihoads. lie knew that 
the attorney had represented Weir in the Orphans’ Court, 
but was without knowledge of the subsequent details, and 
was ignorant also of the order to pay no one but Mrs. Weir. 
The attorney represented that he was still Weir’s counsel 
and the trust company paid him the $250. This informa¬ 
tion reaching Weir, the company paid the money to him 
and thereupon demanded it from the attorney (the defend¬ 
ant) who refused to return it and the company brought suit. 
Held, that the money was paid by the trust company under 
a mistake of fact. Says the court: 

“It is quite apparent that the officer of the com¬ 
pany who made the payment acted upon the theory 
that the defendant was the attorney for A. II. Weir 
on the day that he receipted for the $250. If this 
money was paid over under a mistake of fact such as 
we have indicated, it is not material whether the 
plaintiff might have ascertained the truth by inquiry 
or investigation. The material thing is, was the 
officer who made the payment informed of the truth 
in regard to this transaction? If he was not, and 
paid the money upon a mistake of fact, then the plain¬ 
tiff’s right to recover it back is clear beyond all ques¬ 
tion.” 

The court then cites Marriot vs. Hampton, 7 T. R., 269, 
and proceeds: 

“In that ca«e the general principle is summed up 
as follows: That money paid in ignorance of the 
facts is recoverable, notwithstanding laches; laches 
in the sense of a mere omission to take advantage of 
the means of knowledge within the reach of the per¬ 
son paying the money is not sufficient to disentitle 
him to" recover it hack.’ * * * The same prin¬ 

ciple of law seems to be well settled in Pennsylvania. 
The fact that the person making the payment has 
the means of knowledge at hand and overlooks the 
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same by an inadvertence is immaterial if the party 
receiving the same is not entitled to it (Meridith vs. 
Haines ct al., 14 \\ . N. C., 364). In that case (page 
366), Mr. .Justice Trunkey, speaking for the Su¬ 
preme Court, said: ‘The money paid by the plaintiff 
to the defendant under a bona fide forgetfulness of 
facts which disentitled the defendant to receive 
it, may he recovered back; it is not sufficient to pre¬ 
vent a party from recovering money paid by him 
under a mistake of fact that he had the means of 
knowledge of the fact, unless he paid it intentionally, 
not choosing to investigate the facts (Kelley vs. 
Solari, 9 M. & W., 54).’’ 

Girard Trust Company vs. Harrington 23 
Pa. Supr. Ct., 615, 618, 620, 621. 

In Pingree vs. Mutual (las Company, 107 Mich., 156. it 
was held that negligence in not ascertaining the situation 
in ignorance of which money was paid did not render the 
payment voluntary and it could he recovered. 

The rule as followed in that State is stated in Walker vs. 
Conant, 65 Mich., 194, 195, as follows: 

“The rule is general that money paid under a mis¬ 
take of material facts may he recovered back, al¬ 
though there was negligence on the part of the per¬ 
son making the payment; hut this rule is subject to 
the qualification that tlie payment cannot he recalled 
when the situation of the party receiving the money 
has been changed in consequence of the payment and 
it would he inequitable to allow a recovery. The per¬ 
son making the payment must, in that case, hear the 
loss occasioned by his own negligence. If circum¬ 
stances exist which take the case out of the general 
rule, the burden of proving them is upon the de¬ 
fendant.” 

In Brown vs. Tillingliast, 84 Fed. R., 71, it wa„ field that 
money paid by a party under mistake of fact may he re¬ 
covered though the true facts might have been learned by 
the payer by the exercise of greater diligence and care. 

So. also, the court in U. S. vs. National Park Bank, 6 Fed. 


R., 852, held that mere negligence, unattended by loss or 
damage, cannot defeat a recovery by one who has paid 
money under a mutual mistake of fact. 

The same rule obtains in Indiana, where, in Brown vs. 
College Corner Road Co., 56 Ind., 110, the court announces 
the doctrine that possession of the means of knowledge of 
a party paying money under a mistake of fact and neglect 
to use the same only goes to the question as to whether or 
not such party had really made the mistake. 

In Douglas County vs. Keller, 43 Neb., 635, 647, 649, 
land was bought from the county by a person who paid 
therefor in ignorance of the fact that there had not been a 
sufficient number of votes cast to authorize the sale of the 
land by the county. The court remarked: 

“It is suggested by counsel for the county that the 
defendants are chargeable with a knowledge of such 
facts as they had the means of knowing, but that 
contention is not in harmony with the weight of au¬ 
thority. To defeat an action for money voluntarily 
paid under a mistake of fact, it is not sufficient that 
the plaintiff might have known the facts had he 
availed himself of the means of information pos¬ 
sessed by him.” 

In City National Bank of Norfolk vs. Peed. 32 S. E. Rep., 
34. 36 (Va.), where the bank paid a note which by mis¬ 
take it supposed was due, the court said: 

“Mr. Minor states the rule as follows, and it seems 
to be sustained by reason and authority: ‘That the 
right to recover money back paid by mistake is not 
absolutely repelled by the circumstance that the 
payor had the means of knowledge in his power, if 
in truth and in good faith, he did not possess a 
knowledge of the fact as to which the mistake is al¬ 
leged. Even forgetfulness of the fact will not pre¬ 
clude his action, if the jury shall believe that it was 
a real and honest forgetfulness.” 


In NL Y., N. IT. & H. R. R. Co. vs. Ansonia Elec*. Co., 76 
Atl. Rep., 1004 (Conn.), goods shipped to Alabama by the 
railroad company were mislaid, but subsequently received 
by the consignee. In ignorance of such receipt the railroad 
company paid the value of the goods. Before discovery of 
the consignee's receipt of the goods, the latter-became bank¬ 
rupt. It was held that negligence of the payer was no de¬ 
fense to an action to recover a payment made under a mis¬ 
take of fact unless the payee bad been injured thereby. It 
was further decided that the fact of the bankruptcy of the 

consignee at the time repayment was demanded was no 
defense. 

James River National Bank vs. Weber, 124 N. W. Rep., 
bo2 (N. Dak.), was a case in which a bank paid a check 
on the statement by a depositor that a former check for the 
same amount had not been paid and that he had the amount 
on deposit in the bank. This statement was not true and 
the teller paid the check under this mistake of fact. Al¬ 
though the books of the bank were there, and the true state 
of facts could have been ascertained in a moment, it was 
held that the bank could recover and the negligence of the 
paying teller was no defense to the action. 

In Houston Ry. vs. Hughes, 133 S. W. Rep., 731 (Texas 
Civ. App.), the railroad contracted to pay $6 per cubic yard 
for one kind of paving, etc., and $5 for another. Subse¬ 
quently a different kind of work was substituted and per¬ 
formed and classed with the $6 kind. The contractor was 
paid for all the work at $6 per yard and, by a mistake, was 
again paid for a part of it at the rate of $5. It was held that 
negligence of the railroad was no defense, even though the 
contractor had paid the money over to his subcontractors 
before he knew it had been paid to him by mistake, unless 
such negligence induced him to pay it over. 

In Russell vs. Richards et a/., 60 S. Rep., 411 (Ala.), it 
was decided that the recovery of money paid under a mis¬ 
take of fact could not be defeated by showing the plaintiff 
had the means of obtaining the requisite knowledge of the 
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situation when he had not actual knowledge of the fact or 

the falsity of the supposed fact. 

Says the court in German, etc., Bank vs. Columbia Trust 

Co, 85 S. W. Rep, 761, 763 (Ky.): 

“The general rule is that where money is paid by 
mistake, although there was negligence on the part 
of the person making the payment, it may be recov¬ 
ered hack for the reason that otherwise the person 
receiving the money would be enriched at the expense 
of the other. But this rule is subject to the exception 
that the payment cannot he recalled when the posi¬ 
tion of the person to whom the payment was made 
has been changed to his prejudice toward his debtor 
in consequence of the payment; and in such a case 
the person making the payment, and not the person 
receiving it without fault, must bear the loss. 

In First National Bank, etc, vs. Behan, 91 Ky, 561, 562, 
the court remarked: 

“It is well settled that money paid under a mate¬ 
rial mistake of fact may be recovered back, although 
there was negligence on the part of the person 
making the payment. If a negligent failure to as¬ 
certain the true state of the case before payment con¬ 
stituted a bar to the right to recover back the pay¬ 
ment, it would be but rare that money paid by mis¬ 
take could ever be recovered back. The rule rests 
upon the principle that one person shall not be en¬ 
riched by another’s payment to him of money under 
a mistake as to his legal or moral obligation to 
pay it.” 

See also Kerr on Fraud and Mistake, page 
415, and 22 Am. & Eng. Encvp. Law, vol. 
22, p. 624. 

From the foregoing it will appear that the court erred in 
its charge to the jury on the subject of negligence and in 
granting the instruction requested by the defendant. If, as 
we submit, the court did so err, then it should have granted 
the instruction of the plaintiff to render a verdict for the 
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amount claimed, inasmuch as there was no other defense 
made or attempted to be made by the defendant than that 
the plaintiff was negligent. 

Although counsel will not have the opportunity to see and 
digest such authorities, if any, as may be cited by opposing 
counsel on this point, it may be that a case in the Supreme 
Court of the United States, which, at first blush, from a pe¬ 
rusal of the syllabus, would seem to lean somewhat against 
the proposition we advocate, will be relied on in the adverse 
brief, and therefore, to anticipate, it will be now discussed. 
The writer refers to the case of Bend vs. Hoyt, 13 Peters, 
265, in which the plaintiff, through a clerk, entered goods 
at the customs-house as cotton goods and made the usual 
oath that the entry contained a true account of the goods, 
and, upon the faith thereof, they were delivered to him by 
the collector without examination. Nine months after the 
duties were paid, the plaintiff gave notice to the collector 
that the goods were silk hose, not subject to duty. Justice 
Curtis reports tlie decision of the court thus: 

“Held, that the mistake of fact, if any, having 
arisen from the culpable negligence of the defend¬ 
ant, whereby the Government was no longer in a 
condition to ascertain by examination the character 
of the goods, the money cannot be recovered back.” 

The situation in this case was entirely different from the 
ordinary case of a payment under an innocent mistake of 
fact, even though the party paying was negligent, as ap¬ 
pears from the following quotation from the opinion of the 
court (italics ours): 

“Now certainly it was the duty of the plaintiff, 
before making the entry at the custom-house, to have 
exercised due diligence in examining his papers, and 
ascertaining the true state of the facts before he un¬ 
dertook to verify them under the solemnity of an 
oath. * * * The question then arises whether 

this action is maintainable, not under ordinary cir¬ 
cumstances of innocent mistake, but under circum- 
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stances of culpable negligence on the part of the 
plaintiff, and when the Government can no longer 
be replaced in the same situation in which it stood at 
the time of the original transaction. Upon the Lest 
consideration which we can give to the subject, we 
are of opinion that the action, under such circum¬ 
stances, is not maintainable. If a different rule were 
to prevail, the whole policy of the laws for the collec¬ 
tion of duties would be broken in upon; there would 
be no certainty whatsoever as to the amount or re¬ 
ceipt of the revenue, and the grossest evasions and 
frauds might be practised with perfect impunity.” 

The court then proceeds further to dilate upon the im¬ 
portance of the oath of the importer of goods, and upon the 
revenue system as declared by and operated under acts of 
Congress relative thereto. In further discussing the doc¬ 
trine of negligence the court cites the case of Milne vs. Dun¬ 
can, 6 Barn. & Cresw., 671; but that case, as seen by the 
quotation from Kelly vs. Solari, supra, was therein over¬ 
ruled and distinctly disapproved by Baron Parke. It is 
therefore clear from all of the circumstances in the case of 
Bend vs. Hoyt that it is not applicable to the case at bar. Es¬ 
pecially is this true when the grounds of the court’s decision 
rest, first, upon special circumstances of the case with refer¬ 
ence to the customs and revenue laws and those who act 
under them; and, second, upon the fact that the position of 
the defendant in that case, the Government, was changed 
by reason of the negligence of the plaintiff, so that the par¬ 
ties could not be placed in statu qwo. 

The doctrine for which we contend is subject to the ex¬ 
ception that if, by the carelessness of the party paying the 
money, the position of the person to whom it was paid has 
been so changed that he will suffer any injury if compelled 
to refund, then the party whose negligence caused the mis¬ 
take is not entitled to recover. No such situation exists in 
the case at bar, however. The only thread upon which 
such a proposition could be hung is the letter of the defend¬ 
ant Beall, found on page 10 of the record, in which he, for 
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the first time, informs Ilibbs & Company that he was acting 
in the transaction for a client, to whom he had paid over the 
money; but no testimony is in the case of any such pay¬ 
ment, and the jury were not charged upon the subject. 
Even if the payment over to Cockrell can be considered 
proved (which is strenuously denied), it would be no defense 
to the action, as will be shown. Should opposing counsel 
make this point, however, the authorities hold that: 

Payment by an agent to an undisclosed principal mil not 
exonerate the agent front refunding money paid to him 
a inlet a m istake of fact where his agency was unknown to 
the person who made such payment. 

T heie are many cases which hold that payment over to a 
third person by one receiving money paid to him under a 
mistake of fact does not change the position of such recipient 
so as to relieve him from refunding the money so paid to 
him by mistake. 

Railway Co. vs. Hughes, 133 S. W. Rep. (Tex.), 731, 
supra. 

Canal Bank vs. Albany Bank, 1 Ilill (N. Y.), 289. 

Koontz vs. Central National Bank, 51 Mo., 275. 

Phetteplace vs. Bucklin, 18 R. I., 297. 

Moors vs. Bird, 190 Mass., 409, 410. 

But it is not necessary to go to this extent, inasmuch as the 
authorities are unanimous in announcing the rule that where 
money has been paid to one by mistake and that person after¬ 
wards turns out to be an agent of a principal whom he did 
not disclose to the person paying the money, such agent is 
to be treated as a principal, and payment by him over to the 
principal does not change his position with respect to the one 
who paid the money by mistake, and he is therefore liable 
to refund the money. Citation of authority is unnecessary 
to establish the universal rule that the agent of an undis¬ 
closed principal is in all respects to be treated as the princi¬ 
pal himself and is liable on.all contracts as such. 


In U. S. vs. Pinover, 3 Fed. R., 305, 309, where money 
was paid under a mistake of fact to the agent of an undis¬ 
closed principal, the court said: 

“If the party receiving the money, though an 
agent in fact, does not disclose his agency to the 
party making the payment, there is of course no pre¬ 
sumed consent or direction that he pay over, and 
payment to his principal will be no defense. In 
such a case, having acted as a principal, he will not 
be permitted to defend on the ground that he was 
not the principal.” 

In Holt vs. Ross, 54 N. Y., 472-475, the court stated that 
the rule that an agent, to escape liability, must disclose his 
agency applies to an express company, although it is the 
business of such company to act as agent. In that case a 
draft drawn upon the plaintiffs was fraudulently taken from 
the post-office and the payee’s endorsement forged. The 
draft was given to the express company for collection and was 
paid by the plaintiffs on presentation. It was not disclosed 
to the plaintiffs that the express company was acting as 
agent, and it was held liable because it had not disclosed 
its agency, although it had paid the money over to its 
principal. 

See also 

Smith vs. Kelley, 43 Mich., 390, 391. 

Clark & Skyles on Agency, vol. II, p. 1290, sec. 
591 (e). 

Mechem on Agency, sec. 563. 

In conclusion on this point it is clear that Hibbs & Co., 
when they paid the money over to the emissary of the de¬ 
fendant Beall and received 800 shares of Douglass Mining 
stock, were acting under an honest mistake of fact; that is 
to say, their employee, Carter, believed they were receiving 
800 shares of Douglass Copper Mining stock, the stock which 
they had sold through Chapin & Co. in New York and the 
only Douglass stock known to Carter or anybody else in the 
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office of Hibbs & Co. Therefore whether Carter or any 
other employee of I Tibbs & Co. was careless or did not use 
sufficient vigilance in identifying the stock handed over the 
counter on that busy Saturday morning is of no consequence 
in the case, under the authorities above cited. As already 
seen, it is also clear that by not disclosing his principal 
Beall deprived himself of whatever defense he might other¬ 
wise have had by reason of having paid the money over to 
Cockrell, if that fact is in the case, which is denied. 

III. 

The Testimony of Cockrell and Gresham Should Have Been 

Excluded. 

Hibbs & Co. dealt solely with the defendant Beall, and it 
is difficult to see what relevancy the testimony of Cockrell, 
on pages 11 and 12 of the record, bears to the case. It does 
not appear—on the contrary, it is denied—that any gentle¬ 
man in Hibbs & Co. who participated in the transaction be¬ 
tween Hibbs & Co. and Beall ever conversed with Cockrell 
or even saw him. It nowhere appears that Cockrell told 
Beall anything which occurred in his (Cockrell's) alleged 
interview at the office of Hibbs & Co. Even the quotations 
mentioned by Cockrell differ from the amount in the exe¬ 
cuted order of sale. No attempt is made to identify any¬ 
body at Hibbs & Co. or to show how many certificates of 
stock were exhibited or that the visit of Cockrell had any con¬ 
nection whatever with Hibbs & Company’s transaction with 
Beall. The evidence was objected to generally and substan¬ 
tially on the grounds just stated. It was competent for no 
purpose whatever, and therefore even under a general objec¬ 
tion the error is fatal. 

Gilbert vs. Fay, 4 App., 38. 

Still more objectionable was the testimony of Gresham, 
who could not identify anybody at Hibbs & Co., and, so far 



as the stock certificates were concerned, his best recollection 
was that it was in one certificate, but he did not know for 
how many shares (Rec., p. 13). 

As a matter of fact, the 800 shares of Douglass Mining 
stock handed to Carter by Henry, the messenger for Beall, 
were in three certificates, so that even the certificate shown 
by Gresham was not the same. If the testimony of Cockrell 
and Gresham was competent, then the testimony of any 
person who happened to have a certificate of Douglass Min¬ 
ing stock, and who some time prior to the transaction with 
Beall happened to get a quotation on it from Hibbs & Co., 
whether correctly or incorrectly, and whether or not the 
employees of Hibbs & Co. were acting under the belief that 
it was the stock of the Douglass Copper Mining Co., of 
which alone they had knowledge, would be equally compe¬ 
tent. 

But another strong reason for the exclusion of the evi¬ 
dence complained of is well expressed in the charge of the 
court to the jury (Rec., p. 16): 

“You must put yourselves in the same position that 
Hibbs & Co. were in in this transaction, as far as the 
evidence enables you to do that, considering the 
nature of the transaction and the nature of the gen¬ 
tleman with whom they were dealing, his character 
and his standing as it presented itself to the minds 
of Hibbs & Co. at the time they parted with the cheek 
and received the certificates.” (Italics ours.) 

As Hibbs & Co. was represented by Carter alone at the 
time the certificate of stock was received and the check deliv¬ 
ered, and as neither Cockrell nor Gresham in any way under¬ 
took to identify the person with whom they conversed, much 
less to say that it was Carter, and as Carter himself denies 
ever having seen either Cockrell or Gresham or that they 
had ever shown him any Douglass stock of any kind (Rec., 
p. 13), it is difficult to perceive what bearing or what rele¬ 
vancy any visit of Cockrell or Gresham could have had 


upon the situation at the time the check was given and the 
certificates received by Carter. 

Of course the above objections are in addition to the gen¬ 
eral objection that negligence is no defense to this action. 
Tf the latter contention is sustained the evidence of Cockrell 
and Gresham becomes absolutely immaterial, inasmuch 
as it could have been admitted upon no other theory than 
that of possible negligence on the part of Hibbs & Co. 

IV. 

The Telegrams Excluded Should Have Been Admitted. 

The order for the sale of stock and the notification by 
Chapin & Co. that the stock had been sold (Rec., pp. 4, 5) 
having been admitted in evidence, and Carter having testi¬ 
fied that the stock was shipped to New York in the regular 
course of business to make deliveries against the stock they 
sold (Rec., p. 8), it is hard to perceive why the telegram 
from Chapin & Co. acknowledging receipt of “800 Doug¬ 
lass" should not have been admitted. It was certainly com¬ 
petent to show that the certificates were not in the hands of 
Hibbs & Co. at the time of the discovery of the error. The 
telegrams relating to the inquiry concerning the stock were 
all competent to show good faith on the part of the plaintiff 
in that the mistake was a genuine one and also that, as soon 
as they discovered it, they notified the defendant. The date 
of all these telegrams was October 20. The letter of the 
same date to Beall was written after their sending and re¬ 
ceipt (Rec., p. 9). The ground of the objection to the tele- 
gran is upon which they were excluded does not appear in 
the record. They were all properly identified by the op¬ 
erator, the witness Heaslev (Rec., pp. 5, 6), and wherever 
handwriting appeared on any of them it was duly proved. 
The symbols “G. O.” for Hibbs & Co. and “0. X.” for 
Chapin & Co. were also identified by Heasley. It was com¬ 
petent and relevant to show that Hibbs & Co. were informed 


by Chapin & Co. that the latter’s dealing in New York for 
the former was solely with reference to Douglass Copper 
stock, as appears from the following telegram, on page 9, and 
the answer thereto: 


“Full name of stock you sold is ‘Douglass Copper 
Mining Co. of Mexico.’ How does this compare with 

ctfs, “°* X 

“The stock we shipped you was 800 Douglass Min¬ 
ing Co. which is a gold mine. H. O. 


The length of this brief has far exceeded the writer’s an¬ 
ticipation or desire, but the questions involved in the case 
are of much importance to the appellant. Counsel therefore 
begs the indulgence of the court for the space consumed m 
order to fully present the principal questions raised by the 


record. 

For all the reasons above advanced it is submitted the 

judgment should be reversed. 

nTTATn,Fft Tj. FRAILEY, 


Attorney for Appellant. 
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Samuel W. Cockrell owned eight hundred shares of the 
capital stock of the Douglass Mining Company represented 
by “ three certificates, one for 500, one for 250, and one 
for 50 shares” (Rec., 13). In company with witness, 
Curtis E. Gresham, on about September 15, 1909, he took 
the certificates to the office of appellants, Hibbs & Co., 

“ and asked the value thereof; that the gentleman to 
whom he presented it at the counter carried it into the 
adjoining room and came back and witness (Cockrell) 
gave him another certificate there at the same time. 
He (said gentleman) took the two stocks, the railroad 
and the Douglass Mining stock, and went to the back 
office and in a few minutes came back and told the wit¬ 
ness (Cockrell) that the Douglass Mining stock was 
worth to %•” 
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Cockrell walked into the room to the counter and the gen¬ 
tleman came to the counter and waited on him. Then the 
gentleman walked through a door into the rear out of sight 
and then came back. Cockrell was there two or three min¬ 
utes and then took his stock and went out (Rec., 11—13). 

Cockrell turned these certificates over to appellee Beall, 
who, in the latter part of the same month, September, took 
the same certificates of Douglass Mining stock to the place 
of business of Hibbs & Co. and to the counter in the front 
office. 


“ A gentleman came to the counter whom witness 
told he had 800 shares of Douglass Mining stock which 
he wanted to sell, and inquired what it was worth. The 
gentleman said: 

“ ‘ It is off today, but had been up to 1 1/10 bid. 1^4 
asked. * 

“ Witness (Beall) then handed the gentleman at the 
counter the stock and he took it in his hand, turned 
round and make a memorandum on some kind of a 
paper. Witness then offered to leave the stock with 
the gentleman who replied that it was not necessary.— 
‘ When we sell the stock, or we get an offer for the 
stock’—something to that effect—‘ we will let you 
know.’ 

“ Witness asked him if he would advise him when 
there was a rise in the stock and he said he would and 
the gentleman declined to take the stock. Witness will 
not be positive he told him to sell it at 1 1/16 or not 
but more than likely he did so. Witness then put the 
stock in his pocket and carried it back to his office and 
did not hear from Hibbs for some time, and failing to 
hear from them, on October 15, 1009, he telephoned 
them and asked them again about Douglass Mining, 
and was told it was at 1 1/16 bid and 1J4 asked and 
he directed it to be sold at 1 1/16. Witness said that 
he never phoned plaintiffs at any time prior to Octo¬ 
ber 15, 1009. 

“ On the morning of the 16th witness received plain¬ 
tiff’s (Hibbs & Co.) report of sale” (Rec., 11), 



which follows ( Rec , 7) : 
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W e have this day for your account and risk, ac¬ 
cording to the rules of the exchange where order is 
executed: 

Sold 800 Douglass Mining. 1 1/16.” 

On the same day Beall wrote Hibbs & Co. as follows 
(Rec., 7) : 

“ f ani in receipt of yours of the 15th inst. notifying 
me of the sale of 800 shares of Douglass Mining stock 
at 1 1/1G, for which please accept thanks. I herewith 
hand you the stock by Mr. William Henry, and will 
thank you to send by Mr. Henry your check for the 
net proceeds of sale.’* 

These same three certificates for eight hundred shares of 
Douglass Mining stock were delivered by Henry to Hibbs 
& Co. on this morning of the 16th and a check was deliv¬ 
ered to him by Hibbs & Co. for the net proceeds, which 
check was returned to Beall, and he immediately, upon re¬ 
ceipt of the check, settled with Cockrell, the owner of the 
stock and client of Beall. On October 20, 1900, Hibbs & 
Co. wrote Beall as follows (Rec., 10): 

“ On Oct. loth we sold for you 800 Douglass Cop¬ 
per at 1 1/16, on the 16th, you delivered to us 800 
Douglass Mining a stock which is not quoted on any 
of the Exchanges and has no value. 

“ Through an oversight we paid you for this stock 
the amount of the Douglass Copper. We are having 
the certificates returned from New York and will de¬ 
liver them to you tomorrow, and would request that 
you hand the bearer the amount paid you, $799.20/* 

To this Beall replied in due course on October 21, 1909, 
as follows (Rec., 10): 

“ I am this morning in receipt of your favor of the 
20th inst., in which you say that on October 15th you 
sold for me 800 Douglass Copper at 1 1/16, and that 
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on the 15th I delivered to you 800 Douglass Mining 
Stock, which is not quoted on any of the exchanges 
and is of no value. Prior to October 15th I gave you 
an order to sell 800 Douglass Mining Co. stock at 1 1/10 
and subsequently you advised me that you had made the 
sale. I caused to be delivered you the stock and you 
sent me a check for $799.20. The stock was not mine, 
I was only acting for a client and immediately upon re¬ 
ceipt of your check I settled with my client and paid 
the money to him. I was not compensated by my client 
for my action in the premises. While he was a regular 
client I simply gave it to you to sell for his accommo¬ 
dation and I have derived no benefit whatever from it. 
The stock belonged to Samuel W. Cockrell, whose place 
of business is 802 F Street, N. W.” 

These certificates were never returned to Beall. Beall 
testified, and the jury evidently believed, that no certificates 
were ever actually tendered to him at any time (Rec., 14). 
The only evidence of tender is that of plaintiff's witness 
Carter, who said that 

“ after October 21st witness took the 800 shares of 
Douglass Mining stock to defendant, tendered the 
stock to him and made formal demand for the money, 
which the defendant refused to refund" (Rec., 10). 

On cross-examination (Rec., 13) witness Carter admitted 
that the certificates then and there produced in court were 
the ones which he tendered to defendant Beall, but these 
were eight certificates for one hundred shares each, were 
issued to W. B. Hibbs & Co. and endorsed in blank by that 
company, were not issued by the Mining Company until 
July 20th, 1910, and were not endorsed until the 11th day 
of November, 1910. These dates, together with his further 
admission that the original three certificates delivered by 
defendant to Hibbs & Co., were sent to New York and had 
never been returned, demonstrate that Hibbs & Co. never 
made any offer to return the original certificates and never 


5 


offered to return any certificates of stock for more than a 
year after their alleged discovery of their alleged mistake. 

The suit was instituted April 1, 1911, or about eighteen 
months after Hibbs & Co. sold the Douglass Mining stock, 
and the testimony is merely that the reissued certificates 
were tendered before suit (Rec., 13), and this is contra¬ 
dicted by witness Beall, as before noted (Rec., 14). 

A jury trial resulted in a verdict for defendant Beall (ap¬ 
pellee). 

Points and Authorities. 

The judgment should be affirmed for the following rea¬ 
sons : 

1. Hibbs & Co. neither returned, nor offered to return, 
to appellee the Douglass Mining stock delivered to them on 
October 1(5, 1909, and no tender of any stock was ever made 
(Rec., 14). 

2. The certificates which Hibbs & Co.'s witness says were 
offered were of a different issue, bearing different dates, 
and were in different denominations and issued in different 
names, all of which was without knowledge or consent of 
appellee (Rec., 13). 

3. Hibbs & Co. delayed thirteen months, which is unex¬ 

plained, before doing the only thing which can possibly be 
contended by them was intended for a '^ 111 , 

Octo ber 16, 1909, when they claim to have paid the money 
by mis take (R ec.y 1 ?!,T5^^o\ ; ember 11, 1910, or later (Rec., 

~iav ’ - 

4. If a mistake was made, as claimed by Hibbs & Co. and 
denied by appellee, it was the result of the negligence of 
Hibbs & Co. 

5. If a mistake was made, it was entirely on the part of 
Hibbs & Co. because of their failure to carry out the di¬ 
rections of appellee and for acting without the scope of 
their authority. 

These are now taken up in their order. 
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1 . Appellee testified, and the jury evidently believed, that 
no tender of the stock was ever made by Hibbs & Co. The 
original certificates were never returned from New York 
and, since new certificates were bv Hibbs & Co. procured to 
be issued in their own name without the knowledge or con¬ 
sent of appellee, tender and within a reasonable time was 
necessary. Authorities are hardly necessary for such a 
proposition. 

2 . We admit that in ordinary cases one certificate is the 
equivalent of another certificate for the same number of 
shares of the same stock. In this case, however, the theory 
of Hibbs '& Co. is that Douglass Mining Company stock 
was received by them and forwarded to their agents in New 
York to fulfill their engagement to sell Douglass Copper, 
stock, and that they paid to appellee the supposed proceeds 
of sale of the Copper stock. Upon finding this mistake it 
is certainly incumbent upon Hibbs & Co. to show what they 
did with the Douglass Mining stock, TTFlfl wffy the original 
certificates were not returned, and particularly why the only 
certificates which ever after that appear in the case were 
eieht certificates instead of three, dated nine months after 
the transaction instead of prior thereto, and issiyed to Hibbs 
& Co. instead of as originall y ^ and endorsed for delivery ^ 
thirteen months after the alleged mistake is supposed to 
have'Ko^iliscov.er ecU The only explanation even suggested 
in the record is that of Hibbs & Company's employee Ride¬ 
nour that this was done in order to handle the same bet¬ 
ter in case there should be any value to the stock" (Rec., 
13 ). Certainly, one who would recover in the equitable 
action by way of assumpsit may not thus'deal with the 
propertv before tendering it back and demanding repayment 
on ground of mistake. 

Grimes vs. Sanders, ct al.. 93 U. S., *>2. 





3. The unexplained delay of thirteen months must be 
taken into consideration in connection with the admitted 
failure to offer to return the original certificates and with 
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the evident finding of the jury that no certificates were ever 
tendered, and that the only evidence offered by Hibbs & 
Co. was of an informal tender, after a delay of more than 
thirteen months, of certificates of a different issue, bearing 
different dates, in different denominations and issued in 
different names for the purpose of affording Hibbs & Co. 
an opportunity of realizing on the stock itself “ in case there 
should be any value to the stock.’' 

Where a party seeks relief upon the ground of mistake or 
fraud, he must upon the discovery of the facts at once evi¬ 
dence his purpose, and adhere to it. IF he be' silent and 
continue to treat the property as his own he will be held to 
have waived the objection, v and will be conclusively bound 
by the transaction, as if mistake or fraud had not occurred. 
He is not permitted to play fast and loose. 

Grimes vs. Sanders, et al., 93 U. S., 62. 

tender the above three heads we note that the evidence 
offered by Hibbs & Co. is far from satisfactory. Mr. Ride¬ 
nour testified that he stated to appellee on the occasion of 
his visit to appellee’s office a few days after it was claimed 
a mistake had been made, that the “ plaintiffs wished on 

return of the stock to defendant to receive the monev which 

* 

had been paid to defendant.” At the time of the discovery 
of the alleged mistake, therefore, their idea, was that the 
money should be returned only upon return of the stock. 
Thi s is further shown in their contemporaneous letter of 
October 20, 1909, in which they said: 

“ We are having the certificates returned from New 
York and will deliver them to you tomorrow.” 

The certificates were never returned and Mr. Ridenour 
said that when he went to see appellee a day or two after 
the alleged mistake was discovered. “ he did not have the 
stock with him.” Th e failure to lia.\je the stock returned 
from their agents in \ T ew Y ork, th e utiQcmpiag by them of 



new c ertificaj e ^L nine, months later ..which .were held in their 
own name for four months longer before they ejulofseii 
than, with their explanation of the issuance in the firm 
nam e of Hibbs & Co. “ in order to handle the same better 
in case there should be any value to the stock,” all shows 
the purpose of realizing upon this stock if they could make 
themselves whole or make a profit by sale of the Douglass 
Mining stock, thus negativing their tendering of the stock 
To" appellee and explaining their failure to do so, and, of 
•courser negativing their right after thirteen months to re¬ 
cover back the money. This situation is even made worse 
for Hibbs & Co., if such be possible, by the testimony of ap¬ 
pellee, which the jury evidently believed, that the first time 
he ever saw this new stock was at the trial table below. 

Comparing this attitude with the promptness, frankness 
and fair dealing of Captain Beall is enlightening. There is 
and can be no contention that he in any way is responsible 
for suggesting or caused anything which induced this delay. 
When the alleged mistake was reported to him he imme¬ 
diately gave Hibbs & Co. the name of the real owner of the 
stock and his address—every pertinent fact within his 
knowledge. Xot only have Hibbs & Co. tried “ to play fast 
and loose,” but the testimony of their employees, their only 
witnesses, and their acts, manifest a spirit of unfairness. To 
illustrate, Ridenour says that “ the defendant over the phone 
asked the witness for a quotation on Douglass Mining or 
Douglass Copper, and witness quoted Douglass Copper.” 

This statement is contradicted by the memorandum made 

* 

when Captain Beall exhibited the stock, when he telephoned, 
and in the letter in which they reported the sale. It is con¬ 
tradicted bv the fact that Captain Beall had nothing but 
Douglass Mining and that it was Douglass Mining which he 
delivered to Hibbs & Co.; and is it reasonable to suppose 
that a sensible man would inquire for a quotation on one 
stock or another stock? If he had two stocks for sale he 
might have asked for a quotation on Douglass Mining and 
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Douglass Copper; but he had one stock only and of course 
he asked about it and it only (Rec., 4, 6, 7 and 10). 

Note witness Carters statement (Rec., 6) : “ In the 
course of business there was a bill sent over to him from the 
bookkeeping department for Fred Beall, notation, sale 800 
Douglass at 1 1/10, he believed;” yet this same Carter made 
out .the report of sale, as he well knew, which stated that 
there had been sold “ 800 Douglass Mining.” This same 
witness was also ingenuous in his statement that the stock 
was^tendered “ after October 21st,” thus attempting to leave 
the impression that it was in 1909, whereas on cross-exami¬ 
nation he was compelled to admit that it must have been 
after November 11, 1910 (Rec., 13). 

4. The negligence of Hibbs & Co. must be considered in 
connection with the fact that they are stock brokers who, 
under the law, are required to act with reasonable diligence 
and prudence in their employment, and to exercise their 
judgment and discretion to the best advantage of the prin¬ 
cipal. 'Those who deal with them have a right to expect a 
degree of care commensurate with the importance of the 
transaction and reasonable ability and skill and capacity 
adequate to its importance. This is different in kind from 
the ordinary diligence and capacity of an ordinary citizen, 
and a broker is employed for that reason. Appellee put his 
business in their hands because of their supposed skill and 
prudence and, under the law, had a right to expect from 
them care, prudence and skill in the management of his 
business. 

Dos Passos, Vol. 1, p. 218, and cases cited. 

Before reviewing the authorities further, attention is 
called to the opportunity of Hibbs & Co. to avoid the alleged 
mistake. These original certificates which have never been 
returned were actually placed in their hands three times be¬ 
fore the money was paid over, namely, when Cockrell called 
with them, when appellee called with them, and when they 
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were delivered after the supposed sale. Hibbs & Co. wrote 
the name of this stock four times before the money was paid 
over, namely, on the memorandum made when appellee was 
in the office, on the memorandum when he telephoned the 
order, on the notation in the book of the money credit to 
him, and in the report of sale to him. Thus it seems that 
seven times “ Douglass Mining” stared them in the face, 
three times from the certificates themselves and four times 
from the memoranda written and typewritten by them¬ 
selves. Bearing in mind that appellee had no experience 
in stock, knew nothing of the value of this stock, was acting 
for a client without compensation, and that he immediately 
upon being notified of the alleged mistake gave them the 
name and address of the owner of the stock, and remember¬ 
ing also that there is not a scintilla of evidence in this case 
as to the value of Douglass Mining stock, we call attention 
to the following authorities which are conclusive on the 
right of Hibbs & Co. to recover in view of the fact that the 
jury must have found that Hibbs & Co. were grossly negli¬ 
gent and that appellee was without fault. 

“ The broker cannot recover where the loss is caused 
by his own default." 

Dos Passos, Vol. 1, p. 218, citing Duncan vs. Hill, 
L. R. 8 Ex., 242. 

“ Even courts of equity will not interfere to assist a party 
to obtain redress for an injury which he might by ordinary 
diligence have avoided; and, a fortiori, a court of law ought 
not, where the other party has, by the very acts or omissions, 
lost his own proper rights or advantages.” 

Bend vs. Hoyt, 13 Peters, 263. 

Justice Story, after reviewing many cases says, on page 
270: 

“ These cases clearly show that even in cases of 
money paid under a mistake of facts, if the party has 
been guilty of negligence or a breach of his proper 



duty in the transaction, he is not entitled to recover 
back the money paid, if paid, or to retain it, if unpaid, 
against the other party, whose rights or conduct have 


been affected by such negligence or breach of duty.” 

---- « -- - - J 


Equity will not relieve a plaintiff against his own act or 
contracts on the ground of mistake or ignorance of facts, 
where such mistake or ignorance was caused by his gross 
negligence. 

Conner vs. Welch, 51 Wis., 431. 


Money cannot be recovered back when voluntarily paid, 
or paid with a knowledge, or means of knowledge in hand, 
of the facts. 

Norton vs. Marden, 15 Maine, 45, citing Welsh vs. 

Carter, 1 Wend., 185. 

Mistake to be relievable in equity must not have arisen 
from negligence, where the means of knowledge were easily 
accessible. 


Grymes vs. Sanders, 03 U. S., 55-01. 

Kerr on Fraud and Mistake, 407. 

Fegan vs. Great Northern Ry. Co., 81 N. W., 39-43, 
citing Espy 7’S. Bank, 18 Wall., 004, 21 Ed., 947. 

Boas vs. Updegrove, 5 Pa. St., 516. 



* 




“ When one of two innocent persons must suffer, 
he to whom is imputable negligence, or want of em¬ 
ployment of all the means within his reach to guard 
against the injury, must bear the loss.” 

The Monte Allegre, 9 Wheaton, 010, 44Cited in 
Am Press Asso. z's. Dailv Storv Publish. Co.. 66 L. 
R. A., 452, 57 C. C. A., 74, 120 Fed., 770. 


In Rathbone rs. Stocking, 2 Barbour, N. V., 


135, in the 


syllabus we find: 


“ The action for money had and received takes the 
place of a bill in equity, and should be encouraged 
within the proper limits. But it should not extend to 
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cases in zvhich the defendant may be deprived of any 
right, or subjected to any inconvenience thereby ” 

In Smith vs. Mercer, an old English case (1815), re¬ 
ported in fi Tauton, p. 78, the Court said: 

“ There is equal hardship on the plaintiffs and on the 
defendants, but the negligence is on the plaintiffs, not 
on the defendants, and where the negligence, whether 
more or less in degree, there the loss ought to fall. The 
Court will not measure degrees of negligence; if there 
be any negligence in the plaintiffs they are precluded 
from recovering/* 

The proof shows that the appellee, immediately on re¬ 
ceipt of the proceeds of the sale of stock, paid the same over 
to Cockrell. 

In Walker vs. Conant, <»5 Mich., 1!)4, the Court said: 

“ Payment cannot be recalled when the situation of 
the party receiving the money has been changed in con¬ 
sequence of the payment, and it would be inequitable 
to allow a recovery. The person making the payment 
must in that case bear the loss, occasioned by his own 
negligence.** 

In the case of the Bank of the United States vs. The 
Bank of Georgia. 10 W heat., 33, the facts briefly are as 
follows: The two banks had mutual dealings, which had 
existed for quite a while, in the course of which each being 
in receipt of the bills of the other, they mutually paid in or 
deposited the bills of the other party at intervals as each 
found the bills of the other party had accumulated to any 
considerable amount in their respective vaults, and upon 
each of said payments or deposits the amount thereof was 
entered as so much cash in the customer’s book of the party 
depositing. 

The bills of the Georgia Bank were fraudulently altered, 
and found their way into the Bank of the United States. 
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When the latter presented them to the former it received 
them as genuine, and placed them to the general account of 
the United States Bank, as cash, by way of a general de¬ 
posit. 

The question arose, which of the parties was to bear the 
loss, or in other words, whether the plaintiffs were entitled 
to recover in this action the amount of this deposit. The 
Court said: 

“ The modern authorities certainly do in the strong¬ 
est manner assert that the payment received in forged 
paper or in any base coin, is not good, and if there is no 
negligence in the party, he may recover back the con¬ 
sideration paid for them.' 

It will be noted that the right to recover is that there is 
no negligence upon the part of the party who received them. 
In this case he said: 

“ The bank must have the means of knowing its own 
bills, and if these means are not employed it is cer¬ 
tainly evidence of neglect of that duty which the pub¬ 
lic have a right to require. And in r espect to persons 
equally innocent, where OHQ. J)QU.nd to know and act 
upon Ihis knowledge, and the other has no means of 
knowledge, there seems to be no reason for burdening 
the latter with any loss in exoneration of the former. 
There is nothing unconscientious in receiving the sum 
received from the bank in payment of such notes.’’ 


In the case at bar, Hibbs & Co. had every means of know¬ 
ing the character of the stock offered for sale, and its value 
upon the market; the appellee in this case knew nothing of 
the value of the stock, and availed himself of the skill and 
knowledge of Hibbs & Co. and relied on that to the same 
extent which the Georgia Bank had of knowing its own 
bills. 

Bank vs. Bank, 30 Maryland, 11, was a case where a man 






by the name of Hillan presented a forged check of a Mr. 
Abbott, on the 20th of December, 180G, to the Commercial 
and Farmers’ National Bank, said check drawn on the First 
National Bank, and asked to open an account. He was an 
entire stranger to the Commercial and Farmers’ National 
Bank, hut the check of Abbott was received, and placed to 
Hillan s credit, and a passbook given him accordingly. On 
the next day the check of Abbott, indorsed by Hillan, was 
passed through the Clearing House, and thence was taken 
to the First National Bank, upon which it was drawn, and 
where it was passed as genuine bv the proper officers of 
that bank, and the amount thereof charged to Abbott’s ac¬ 
count. and credited to the Commercial & Farmers’ Bank. 
On the next day after the check had thus been accepted as 
genuine and paid by the First National Bank. Hillan pre¬ 
sented himself to the Commercial & Farmers’ Bank, with 
his bankbook, and drew a check for $4,500 payable to him¬ 
self or bearer. The paying teller ascertained from the 
books the amount of Hillan's credit, and having Hillan iden¬ 
tified as the person who had previously made the deposit, 
and compared the signatures, honored his check, and paid 
him $4,500. On the 24th of the month, four days after the 
first transaction, it appeared that Abbott's account was over¬ 
drawn, and upon being notified of that fact, an investiga¬ 
tion ensued, and immediately thereafter notice of the for¬ 
gery was given by the First National Bank to the Commer¬ 
cial and Farmers’ Bank, and repayment of the money de¬ 
manded, but the latter denied its liability, except as to a 
small amount which was to the credit of Hillan. The First 
National Bank refunded to Abbott, and then brought its 
action against the Commercial & Farmers’ Bank to recover 
back the money the former had thus paid on this forged 
check. The Court reviewed a number of authorities, among 
them the case of the U. S. Bank vs. the Bank of Georgia, 
10 Wheat., 33, and finally said: “ The legitimate defense of 
the Commercial & Farmers’ Bank is that in entire innocence 


and without suspicion of the forgery, it received in the 
course of business a forged check on deposit, and sent it 
through the regular channel of communication for pay¬ 
ment, and the plaintiff on whom it purported to be drawn, 
and upon whom the law cast the duty and obligation of 
knowing the maker’s signature; that the plaintiff accepted 
it as genuine and actually paid it, the defendant after such 
recognition paid over a large part of the money to the same 
party who had made the deposit. Apart from any other 
facts or considerations than these, there is under all the au¬ 
thorities cited, nothing unconscientious in the defendant’s 
retaining the money; and there is no reason why the loss 
as between parties thus equally innocent and equally de¬ 
ceived, but where one is bound to know and act upon his 
knowledge and the other has no means of knowledge, should 
be thrown upon the latter in exoneration of the former. 
The safest rule for the commercial public as well as the 
most consistent with justice, is to allow the loss to remain 
where by the course of business it has been placed.” 

The case of Manzy vs. Hardy, 13 Neb., 36, the object of 
the action was to recover the sum of $75 paid by the plain¬ 
tiff to the defendant in part payment for a lot in the city 
of Lincoln, the plaintiff, having been led to believe she 
was getting a good title to the lot. The Court said: “ Even 
if money be paid to another under a mistake of fact, but for 
a valid consideration, in order to maintain an action for its 
recovery, the party receiving it must be shown to have been 
in some zeay at fault , and responsible for the mistake 

In the case at bar the appellee was to no extent the cause 
of the mistake, if any mistake occurred, but it was solely 
and wholly caused by the negligence and want of care by 
Hibbs & Co. 

If money be paid with a knowledge of the facts, or with 
reasonable means of ascertaining them, it cannot be re¬ 
covered back. If it were paid in ignorance of a material 
fact, without reasonable means of ascertaining it. then it 


might be recovered, but in this case Hibbs & Co. had every 
means of knowing all the facts. They had seen the 800 
shares of Douglass Mining stock and had it before them 
when they made out the check to pay for the same. The 
acting cashier who wrote the check says he “ saw upon the 
stock the word ‘ Douglass/ ” that thereafter the stock was 
put in the drawer, and in the course of business was shipped 
to New York to make deliveries against the stock they sold 
—what had they sold? They wrote appellee that they 
had sold Douglass Mining. It is clear that they knew that 
it was Douglass Mining stock they sold, and that it was 
Douglass Mining stock that was “ put in the drawer/* and 
that it was Douglass mining stock that they shipped to New 
York. The many occasions for handling the stock before 
it was shipped to New York make it incredible that they 
did not know that it was Douglass Mining stock that they 
had sold, and that it was Douglass Mining stock that they 
had received from the appellee. 

The claim of Hibbs & Co. is unreasonable, unfair, un¬ 
just, and not to their credit as stockbrokers. 

Assuming that they did make the mistake which they 
claim to have made, it shows unpardonable neglect in the 
transaction of important business intrusted to them by rea¬ 
son of their supposed knowledge of the business in which 
they were engaged. 

The jury found against their claim, and must, therefore, 
have accepted as true the testimony of the appellee that he 
went to the office of Hibbs & Co., presented to them the 800 
shares of Douglass Mining stock; that they took it and ex¬ 
amined it and made a memorandum, and that afterwards, 
on October 15, 1909, the appellee phoned them to know 
what Douglass Mining stock was worth that day, and upon 
their reply ordered it sold; and when they reported in writ- 
ing that day that they had sold it, describing the particular 
stock which the appellee had offered them for sale in Sep- 
• tember, and about which he inquired on the 15th day of 
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October, and as there was not a scintilla of proof even 
tending to show in the remotest way that the appellee had 
contributed in any way whatsoever to the mistake claimed 
to have been committed by Hibbs & Co., they necessarily 
found that if a mistake had been committed it was a result 
of Hibbs & Co.’s own gross negligence, to which the ap¬ 
pellee had in no way contributed. 

5. Under this head we are content to cite the following 
authorities, which we submit are conclusive: 


“A broker has no right to recover indemnity for acts 
beyond the scope of his authority. This is well illus¬ 
trated in the case of Bowlby i’S. Bell, 3 C. B., 284. 
If the contract was for unregistered shares, it may be 
collected from the correspondence that the defendant 
did not authorize the plaintiff to make such a contract, 
and if he did make it, and thereby incurred a liability 
to have shares bought in against him, he cannot charge 
the defendant with the loss sustained.” 

Dos Passos, Vol. 1, p. 234. 

Dos Passos again lays down the rule on p. 234, Yol. 1, 
Ed. 2, and says: 

“ The rule to be deduced is that where a broker acts 
in pursuance of his authority, according to the usages of 
the stock exchange, or of his fellow brokers and in 
good faith and with prudence, he is entitled to a full 
indemnification for any losses which may occur in the 
transaction of the business. But the broker has no 
right to recover where he acts beyond the scope of his 
authority. This proposition is well illustrated in Bowl¬ 
by vs. Bell. 

“ In this case it appeared that the contract made by 
the selling broker was for the sale of registered shares. 
Upon this point the court said: ‘ If the contract was for 
unregistered shares, it may be collected from the cor¬ 
respondence that the defendant did not make such a 
contract, and if he did make it, and thereby incurred a 
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liability to have shares bought in against him, he can¬ 
not charge the defendant with the loss sustained.’ ” 

See 2d Ed. Dos Passos, Vol. 1, pp. 234—255. 

Bradfield vs. Patterson, 10G Ala., 397. 

In order to charge a defendant in an action for money 
paid for the purchase of stock on his account and by his or¬ 
der, the plaintiff must clearly show the authority under 
which he acted, and prove that he was instructed by the de¬ 
fendant to make the purchase. 

Dos Passos, p. 211. 

A broker is bound to purchase the kind of stock desig¬ 
nated by his client, and equally bound to sell the stock de¬ 
signated by his client. 

Dos Passos, p. 221. 

It is therefore respectfully submitted for the appellee that 
the rulings of the court to which exceptions have been made 
and the instructions to the jury are all justified by the facts 
in evidence under the law, and that upon the whole record 
the verdict and the judgment are just and should be af¬ 
firmed. 

Stouffer vs. Alford, Maryland Court of Appeals, 
October Term, 1910. 

Respectfully submitted: 

Wm. Henry White, 

George H. Macdonald, 

Attorneys for Appellee. 



i8 


liability to have shares bought in against him, he can¬ 
not charge the defendant with the loss sustained.’ ” 

See 2d Ed. Dos Passos, Vol. 1, pp. 234—255. 

Bradfield vs. Patterson, 10G Ala., 397. 

In order to charge a defendant in an action for money 
paid for the purchase of stock on his account and by his or¬ 
der, the plaintiff must clearly show the authority under 
which he acted, and prove that he was instructed by the de¬ 
fendant to make the purchase. 

Dos Passos, p. 211. 

A broker is bound to purchase the kind of stock desig¬ 
nated by his client, and equally bound to sell the stock de¬ 
signated by his client. 

Dos Passos, p. 221. 

It is therefore respectfully submitted for the appellee that 
the rulings of the court to which exceptions have been made 
and the instructions to the jury are all justified by the facts 
in evidence under the law, and that upon the whole record 
the verdict and the judgment are just and should be af¬ 
firmed. 
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